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ADVERTISEMENT. 



It having been suggested that the title by which this 
volume was first published, very inadequatel}*^ expressed 
its real character : it has been thought expedient to re- 
publish it with one more fully declaring its contents and 
objects, which were intended to show the origin and gra- 
dual progress of the parliaments or legislative assemblies 
of England, until the period when they acquired the form 
and consistency which existed until the passing of the 
Reform Bill, and of the parlijiments of Ireland to the 
reign of Henry the Seventh. 

A second volume containing the sequel of the history 
of the parliaments, and other matters connected with the 
history of Ireland, was intended to have followed, but 
finding the materials to apply more properly to a general 
history of Ireland, than to its parliaments exclusively, 
they have been reserved for such a work. Some ne- 
cessary additions liave been made to this volume, illus- 
trative of the causes which led to the enactment of 
Poyning*s law, and other matters connected with the his- 
tory of that very interesting and extraordinary period, so 
as to render the present work complete in itself. 
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OF THE 



CONSTITUTION OF ENGLAND. 



CHAPTER I. 



GENERAL OBSERVATIONB. 



Off common topics men argue rationally and logically, 
and proceed to their investigation according to rule ; but 
their free and glorious constitution was, formerly, to Eng- 
lishmen so much an object of veneration, and almost 
idolatry, that they could not be satisfied in seeking its 
origin amongst sources similar to those from which have 
sprung the institutions of otlier nations, but searched for 
it in the clouds and mists of antiquity, and in the camps 
of their barbarous northern ancestors, and, indeed, any 
where but in its true locality, and, therefore, have been 
led into a labyrinth of contradictions and anomalies. 

Writers on the history and constitution of England 
have fondly clung to the idea that from, and even before, 
the Norman conquest, there existed something like a po- 
pular, constitutional, and free government, and a repre- 
sentation of the people, which they imagined to have 
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exercised the functions of legislation during the period of 
Saxon jurisdiction, continued, but in a modified and al- 
tered shape, in the reigns of the first eight kings of the 
Norman race. Even the Lords' Committees were not free 
from the influence of this national, this patriotic infir- 
mity, for they repeatedly admit, they can discover no 
evidence of a popular constitutional legislation, yet speak 
of the constittient parts of the legislative assemblies of 
those times. 

The natural and logical method which suggests itself, 
is to adopt the plan one would follow in investigating 
the constitution of a corporation ; and the first question 
is, " What liberties and rights are granted by the 
charter 9" Unless the enjoyment and use of liberties, 
not contained therein, were manifest by the practice 
of the corporation, the charter would be presumed 
to include the whole ; but if it were evident that such 
liberties were used and enjoyed from a given period, 
then a subsequent grant might be fairly presumed, the 
record whereof had been lost; but no legal or logical mind 
would presume the existence of liberties and franchises, 
which appear neither in the charter, or by the usage of 
the corporation. 

It is no easy task to examine a subject like this, with- 
out touching on other matters, differing indeed, but at the 
t?arae time so closely connected with, and related to it, by 
custom, times, and circumstances, that it is next to im- 
possible to understand one, without a correct knowledge 
of the other, so dovetailed and interwoven are they toge- 
ther, arising out of, and dependant on each other. 
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The laborious and voluminous reports of the Lords' 
Committees contain a great mass of information^ but it 
may be said to be of materials only^ mixed up. indeed^ 
with reflections and arguments^ but in such a form^ that 
minds endowed with vigorous, and strong powers of ar* 
rangement^ alone are able to di^t them^ after repeated 
readings and the most'^Munful investigation. Their lord- 
ships draw conclusions^ but declaim them to be unsatisfac- 
tory, and that they have not been able to dissipate the 
mists of uncertainty^ in which the origin of the dignity of 
a peer of the realm is enveloped. 

When those noble, able, and acute lawyers, statesmen, 
tod scholars, are dissatisfied with the result of their 
labours, it is little less than presumption, in so humble 
an individual, to undertake the task, but in the hope of 
rendering some service, I have been induced to persevere. 

■ 

Early in the investigation, I found that many indi<- 
vidaals were den<«ninated barons, who never could have 
obtained that title by silting in pariiament, and earis 
pmiatine, who did not bear, as titles, the names c^ the 
counties of which they were earls; these titles could 
have no necessary connection with sitting in parliament, 
and, therefore, earU and barons were not, as suc^ peers 
or lords of parliamtnU This led to a conclusion, that 
the ancient assemblies of barons ware different in their 
constitution and objects, to those we now call parliaments, 
and opened an extensive field for investigation. 

The Lords' Committees in the following extract, have 
suggested a reason why the history of the Parliaments of 
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England has so long been a matter of difficulty and ob- 
scurity :— 
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One tbing has been sufficiently shown by these re- 
ports^ namely^ the danger of going far back into anti- 
quity^ to establish rights to the dignity of peer of the 
'' realm^ not sanctiemediy contifwed mage of later yean; 
and of applying the principles eitabiiBked by modem reeo- 
lutions and decisions to what has passedin earlier times "^ 



€€ 



This idea^ however^ is not altogether new. Mr. Reeves 
in the preface to his '' History of the English Law,** says, 
'' I found that modem writers, in discoursing of the an- 
cient law, were too apt to speak in modem terms, and 
generally with a reference to some modern usage.-— 
Hence it followed, that what they adduced was too often 
distorted and misrepresented, with a view of displaying 
and accounting for, certain coincidences in law at dif- 
ferent periods. As this had a tendency to produce very 
great mistakes, it appeared to me, that in order to have 
a right conception of our old jurisprudence, it would be 
necessary to forget for a while, every alteration which 
*^ had been made since, to enter upon it with a mind wholly 
unprejudiced, and to peruse it with the same attention 
that JLB bestowed on a system of modern law." Witii 
all our care, and fortified with a determination to be go- 
verned by those principles, we are very apt to fall into 
errors in a discussion of this nature, and unconsciously 
ding to prejudices, even after we are convinced of their 
being erroneous. 

* Third Report of the Lords* Committee, p. 836. 
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OSMSBAL OBSERVATIONS. 6 

The difficulty of rightly understanding the real cha- 
racter of English titles of dignity has thusj in a great 
measure^ arisen from confounding persons possessed of 
feudal seignories in ancient times^ whether called earldanu, 
kanaurs, or baronies, with peers, or lords of parliament, 
which although distinct^ and altogether different in their 
nature and origin^ yet time and disuse having gradually 
obliterated all precise reooUeetion of their funetionsj peers^ 
or lords of parliament^ have been confounded with the 
ancient earls and barons^ merely because they bore the 
sttme names. 

The feudal system obtained almost over all Europe, 
with certain local peculiarities ; for it accommodated itself 
to those customs and laws which existed in the countries 
where it was introduced^ and its principle was to vest in 
the chief of a district^ whether called an earl^ baron^ or 
hnrdj judicial authority^ and cognizance of the pleas pe- 
culiar to the country. Thus the Saxon laws^ pleas, and 
CDStoms, found in England at the conquest^ were after 
that event administered in the feudal courts of the Nor- 
man barons^ although very dissimilar to those of Nor- 
mandy. Earls (or counts) and barons^ existed in coun- 
tries where legislative assemblies were unknown. In 
most parts of Europe^ individuals were invested by the 
sovereigns with extensive territories who^ in these 
seignories, possessed jurisdiction and power, and they 
had their courts and judges, where they administered 
justice and law, rendering homage, fealty, and military ser- 
vioe> to the sovereign. In the Gallic possessions of the 
English kings there were earls and barons, who owed 
them service, while the Ipngs themselves were vassals of. 
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and did homage to, the sovereigns of France as their li^e 
lord. 

Cruise oommences his able and useful work on Dignities 
with the oommon errors^ and thus the evidence he pro- 
duces annuls his coqclusions. He says^ 

'' The dignities, or titles of honour which exist in En^n 
^' land, derive their origin from the feudal institutions, and 
'' were introduced into this country by the Normans." 



Having thus laid down as a principle, that the ancient 
bartmt were possessed of similar functions as a modem 
peer of parliament y he calls the assemblies of those barons 
parliamentty and the lawsj enacted in those times by the 
king, a^tt of parliament , and by thus embarrassing his 
subject^ becomes involved in difficulties from which he 
attempts to extricate himself by presuming the enactment 
of imaginary laws, at some period of English history, 
which he is totally unable to fix upon, or even to guess at, 
from any indicaticms, or signs of the times, to be found iii 
record or history. 

That feudal or territorial seignories, called counties pa- 
latines, or earldoms, and baronies, were established in Eng-i 
land by the Conqueror, there can be no doubt ; but the 
names only of the existing dignities are of Norman origin, 
their nature and origin are altogether English growth. 

In his first chapter Mr. Cruise states that these feudal 
dignities were not "mere personal distinctions , but were 
" annexed to lands, and were conferred by a grant of those 
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'' lands." '^ And that the feudal sovereigns claimed and 
*' exercised the right c^ erecting a particular tract of land 
^' into ^feudum dignitaiit'* " That feudal dignities were 
^^ transferable with the feuds to which they were an|iezed> 
" and 2l purchaser acquired the dignitt^ with th§ estate" 

'^ That in France in ancient times every person holding 
" his estate immediately of the king, with a right ofadmi- 
*' mistering justice* to those who held under him^ in civit 
" and criminal cases^ was entitled to the appellation of 
''a daron" and he quotes the Grand Coustumier de 
France^ lih. 2, c. 2 — ^' Tout homme qui a haute justice en 
" ressort se peut nommer Baron" 

Spelman says :«— ^' Baronem vocant qui merum mistumque 
" iny^erium habet in aliquo castro, ex concessions principis, 
** vet ut alii loquuntur, summa media et injinue jurisdic^ 
" tionis : jus in arcs, quadam a principe concessum" 

In the Grand Coustumier de Kormandie^ under the head 
he Releviis, is the following passage:—'^ Unde notandum est 
" quod quadam sunt feuda capitalia, quadam supposita ; 
" capitalia sunt qu€e in capite tenentur, ut comitatus, 
" baronitp, et feuda larica" 

In the grant to WiUiam de Broasa of the honour of 
Limerick by king John^ he is directed to hold ^*adeo libere 
^^ ut alii capitales barones nostri in Hiber^ia tenent" 

* CofnimDi» of certain pleas wat granted in all the patents of 
those lands called baronies in England and Ireland, which power or 
jurisdiction constihtted the barony, and, as in France, might be con- 
ildered as its nominating principle. 
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In page 10^ Mr. Cruise calls the coancils^ directed to be 
summoned under the 14th chapter of Magna Charta^ par- 
liaments, and again in § 34^ he says> that ''the right of sit- 
'' iififf in parliament, was confined to those who held entire 
" baroniet, and that before the reign of Henry III. every 
tenant^ in capite^ was^ ipso facto, 2l parliamentary baron, 
and entitled to be summoned either by the king's writ^ 
or by the sheriff of his county^ yet about that time some new 
law was made, by which it was established, that no person 
though possessed of a barony, should come to parliament, 
" without being expressly summoned by the king's writ," 

Mr. Cruise is compelled to presume a law,- in order to 
account for what his intelligent mind was convinced 
was true^ namely^ that no one could attend a parliament 
unless sttmmoned, and yet not even a reference to any such 
law is to be found. 

The ancient councils were not constituted in the same 
manner^ or invested with the same powers in modem par- 
liaments^ therefdre^ what was strictly legal in respect to 
the communia concilia^ was totally changed on the insti- 
tution of parliaments. The communia concilia regni, 
consisttd only of the king's tenants in chiefs as of the 
crown. 

Lord Coke says on Magna Charta: — ''It is to be under^ 
" stood^ that if the king give land to one^ and his heirs 
" tenendum de rege per servitium baronia, he is no lord of 
parliament until he be called by writ to parliament." 

Considering parliament as a court of justice^ all the 



€€ 



GKNXBAL OBtSBTATIONS. 9 

barons by tenure were bound to attends if summoned, 
and were liable to amerciament for refusal or neglect. 

Mr. Cruise followed the errors of bis predecessors, by 
confounding the personai dignity of a peer in parliamentj. 
inherent in the blood of the possessor, with a title or name 
attached to land, merely judicial, having little, if any 
l^jslative character; whose owner possessed no power 
beyond his own bounds, or over his own vassals, except 
the right, or liability, of attending the Idng^s baronial court 
to perform the functions afterwards executed by juries, 
and the right of granting to the king a part of his own or 
his vassal's property. 

On the institution of pMorliaments, the crown naturally 
selected individuals possessed of the greatest property and 
influence in the nation, to be the peers, or lords of 
parliament; and although many of the barons by tenujis 
were omitted, who had lost their influence and conse- 
quence, by disposing of their estates, and some wealthy 
persons holding by subinfeudation or otherwise, were 
summoned as peen ; yet many of the ancient barons 
still were the most wealthy and powerful, and, ^refore, 
were summoned to the newly-established house of peers, 
and thus made lords of parliament. Their continuing to 
bear the title of barons, led to the conclusion, that the new ^ 
dignity of a peer was a continuation of their former one 
of a feudal baron, and to the confusion which, for ages, has 
existed on the subject. 



c. 



To understand, therefore, the true character of the 
baronies by tenure, it is necessary, as suggested by Mr. 
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Reeves, to divest ourselTes of the ideas which modern 
parlance has attached to the titles of earU and barmu ; 
and also of the modem meaning of the word noble, which, 
in England, is exdusively attached to those femiilies whose 
heads are dignified with a seat in the upper house of 
parliament, and are csMeA peers of the realm. 

In France, and generally on the continent, the pos- 
session of a noble fee conferred nobility, but not a peerage: 
for nobility, as before stated, has no necessary connectl<m 
with sitting in parliament. 

In the language of France, and in legal language in 
England, every man entitled to bear arms is noble. The 
word gentilhomme, means a noileman, although he may 
have no title; in fact, what, in England, is called a gentle^ 
man of blood and arms, in France, and elsewhere on the 
continent of Europe, is a nobleman. Lord Coke says :— • 
At this day the surest rule is, ' fwbiles sunt qui armagen^ 
tilitia antecessorum suorum proferre possnnt,' There- 
fore, they are called scutifeH, armigeri, &e. Where a 
knight is degraded, one of his punishments is, quodefy" 
peus suus gentilicius reversus erit, and here his arms be 
^' reversed that beareth none." Nobility is not, theref<Hre, 
confined to the peerage ; — ^a man may be &peer of Parlia- 
ment, and in the language and consideration of the laws 
of arms and chivalry, not noble. Peers may have no rigAt 
to bear arms, and consequently they are ennobled, in 
modem parlance only, by the royal grant of their peei^age, 
not by the laws of chivalry, and although they may have 
a seat in the house of peers, they may not be gentile 
hommes. That sitting in parUj«fifiit does not necessarily 
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ennoble the blood of those who poisess the privilege, ii 
proved by the lords spiritual, whose blood is not influenced 
by the operation, they, and their descendants, continue ple« 
beians if not noble before their introduction to that house, 
although unquestionably lords of parliament wkiie disAcpM, 

Strictly speaking, a yeoman, or person not entitled to 
bear arms, is not even capable of receiving knighthood. 
Far, Lord Coke says^— '^ he ought to be a gentleman of 
^^ name and Uood, claro ioco natus, or else non debet" 
The arms of the knights formerly made by the king in 
England, and by the king's representative in Ireland, 
were carefully recorded, but of iate years there are mi* 
serable blanks : many have Iwen elevated to the dignity 
of Sir Knight, who, either had ho pretensions to bear 
arms, or did not condescend to produce their evidences. 
Again, Lord Coke says : — '^ And great discord and 
'^discontentment would arise witliin the realm, ify^ 
'^ men and tradesmen should be called to the dignity 
'^ of knighthood, to take the place and precedency of the 
ancient and nobk gentry of the realm. And the eldest 
son of a knight is an esquire, ae Ait father ought to be, 
^^ before he is called to the dignity of knighthood." 

After a patient and careful examination of the lords' 
reports, the ancient statutes, and the records of both Eng- 
land and Ireland, the omclusian forced upon the under- 
standing is — that previous to the reign of Henry the Third, 
although the sovereign occasionally called councils, and 
asked their advice, which he followed or not, at his plea- 
sure, there existed no deliberative legislative assembly in 
England; that the parliaments of the reign of that king 
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were temporary revolutionary conventions^ arising out of^ 
and the natural consequences of civil wars and com- 
motions; that their enactments were abrogated by the 
king after the battle of Evesham^ and things returned to 
the status quo ante helium, Edward the Firsts feeling he 
required the assistance of his people^ and that his power 
would be thereby strengthened^ first promulgated the 
principle^ which he called the lex Justissima, viz. where 
all were interested all should be consulted^ summoned 
the first legislative assembly ever convened by legal autho- 
rity in England. When his turn was served he seemed 
to have forgotten the principle ; or^ perhaps^ he only con- 
sidered the emergency as one requiring and calling for 
extraordinary measures^ andl that the assembly he then 
called^ was not to be; considered as one of periodical con- 
wkin^y but only to be adopted on pressing national cala- 
mities or dangers : it appears certain^ he acted as if he 
considered the summoning that assembly did not abrogate 
or diminish his own power and royal prerogative, or as 
establishing any thing like a free constitutional assem- 
bly, for l^islative purposes, to be summoned at regular 
periods ; for we find him afterwards altering statutes, and 
enacting new laws of his own mere motion. 

£Qs weak son and successor, soon fell into the power, 
and under the control of his ambitious and powerful 
barons, who usurped from him all the royal prerogative, 
as well the executive as the l^slative, and nominated 
themselves sovereigns under the title of lords ordainers ; 
and arrogated also the character of representatives of the 
nation, but did every thing in the king's name, as if by 
his authority ; these proceedings produced civil wars, in 
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which the king and the harona alternately prevailed, and 
in the fifteenth year of this reign, in order to settle the 
question of legislation, and define the royal prerogative, 
it wBB,for the first time, enacted, that the legislative au^ 
thority should be in the king^ with the advice and assent of 
the lards, spiritual and temporal, and commons, in parlia- 
ment assembled. 

This enactment was a compromise for mutual safety 
between the king and the barons ; the representatives 
of the landholders, the citizens and burgesses, were 
called into action, after the revolutionary example, set by 
Montfort, earl of Leicester, in the reign of Henry the 
Third ; this may be considered the first successful and 
effectual attempt, to settle a free constitutional govern- 
ment. The assembly was afterwards modified from time 
to time, until the reign of Henry the Fourth, about which 
time it obtained the division into two distinct houses, as it 
has since continued. 

Thus the parliament was the creature of political con- 
vulsion, and the result of a continuous struggle of near 
two centuries, between the kings and their barons. As 
it did not arise in any respect from feudal institutions, 
it is not possible that the titles or dignities consequent 
on feudality, can have any reference to that legislative 
.assembly, and feudal or territorial honours, whether earl- 
doms or baronies, must have been totally distinct from, 
and altogether unc9nnected with sitting in parliament. 

But it will be said, that these feudal barons were liable 
to attend^ and were fined for not attending the king's par- 
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liaments. This is true, but here we have two distinct aUd 
different things called by the same name ; the aula regis, 
or king's high court of justice^ was also called a parlia-^ 
ment, during the reign of Henry the Thirds and the 
feudal barons were liable to attend that court of justice^ 
oi which they were (quasi jurors) suitors^ or sectatores, 
and decided matters of fact by their votes. Mr. Reeves, 
in his able history of the law of England^ vol. i. p. 84^ 
explains the character of these sectatores^ in a clear and 
satisfactory way^ and shows the true meaning of the words 
pares cmite. 

*' The earliest mention we find of any thing like a jury, 
was in the reign of William the Conqueror, in a cause, 
upon a que8tK>n of land, where Gundolph, bishop of Ro* 
'^ Chester^ was a party. The king had referred it to the 
county^ that is, to the sectatores, to determine in their 
county court, as the course then was, according to the 
'^ Saxon establishment ; and the sectatores gave their opi- 
'^ nion of the matter. But Odo, bishop of Bayeux, who 
presided at the hearing of the cause, not satisfied with 
their determination, directed, that if they were still con- 
fident that they spoke the truth, and persisted in the 
same opinion, they diould chuse twelve from among 
'^ tibemselves^ who should confirm it upon their oaths. 
'' It seems as if the bishc^ had here taken a step which 
*' was not in the usual way of proceeding, but that he 
'' ventured upon it in conformity with the practice of his 
'^ own country ; the general law of England, that a ju- 
'' dicial inquiry concerning a fdjct should be collected, per 
omnes comiM&s probos homines. Thus it appears, that 
in a oinse where tliis same Odo was one party, and 
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archbishop Lanfranc the other^ the king directed totum 
comitatum camiderej that all men of the country^ ts 
^^ well French as English^ (particularly the latter) that 
" were learned in the law and custom of the realm^ should 
'' be convened ; upon which they all met at Pinendena^ 
'' and then it was determined^ ab omnibut iUi$ probis, and 
'^ agreed and adjudged a Mo comitatu. In the reign of 
** William Rufus^ in a cause between the monastery of 
Croyland and Evan TallxMs^ in the county courts there 
is no mention of a jury ; and so late as the reign of 
Stephen^ in a cause between the monks of Christ 
Churchy Canterbury^ and Radulph Pioot^ it appears 
'^ from the acts of the court>* that it was determined /ler 
''judkhim Udius comitatusA 

" This trial by an indefinite number of sedatores or 
'^ iuiUn'8 of courts continued for many years after the Con- 
'' quest ; these are the perscms meant by the terms pwres 
" curkpf and judicium parium, so often found in writings 
'^ of this period. Successive attempts gradually intro- 
'^ duced jurors to the exclusion of the sectaiores ; and.a 
variety of practice^ no doubts prevailed till the Norman 
law was thoroughly established. It was not till the 
reign of Henry II. that the trial by jury became gene- 
** ni, and by that time the king's itinerant courts^ in 
'^ which there were no pares curios j had attracted so many 
*' of the country causes, that the sedatores were rarely 
** called into action." 

The barons were the sectaiores, and pares curitt, of the 
aula regis y or king's high court of justice^ and certain of 

« Bib. Cott. Faust, A. 3, 1 1, 31. f Hicket ThM. DIm. Ep. 36. 
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them were summoned to attend at the periodical meetings 
of that body at the usual terms ; any baron might attend^ 
but those who had been summoned were liable to fine and 
amerciament, if they were absent ; t^us barons often ap- 
pear to have taken part in the acts of the king's baronial 
court, whose names do not appear on the list of those sum* 
moned, and some of those whose names appear on the list 
summoned, are not affixed to certain letters written by the 
barons present. «^ certain number was necessary to con- 
stitute the plenum parUamentum, or full court, without 
which, no business could be done. In France, four was 
the minimum. 

After the establishment of a l^islative parliament, this 
high court was united to it, and for some time continued 
its operations under the name of the high court of par- 
liament, and pleas and suits of original jurisdiction were 
entertained, heard, and 'decided with all the regularity of 
the legal terms of modem times ; and, it would appear, 
that one of the last modifications was limiting the judi- 
cial character of the parliament to appellant jurisdiction ; 
the greater number, but not all, the rich and powerful 
magnates and proceres of the nation, were the prelates, 
earls, and barons, who were sectaiores in the king's farmer 
high court, and as such, if summoned, still bound to at- 
tend the parliament, to which the judicial character and 
power of the king's court had thus been united; and, in their 
newly-settled constitution, Edward I. and II. naturally 
summoned the most influential of them among the peers, 
and thus the feudal baron and the peer in a few genera- 
tions were considered the same, because they were called 
by the same name. 
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Bracton layis it down ias law, that the king was in his 
time^ the maker and interpreter of the laws ; his words 
Si dictio aliqua duos eontineat intellectus domini 
regis erit expectanda interpretatio et voluntas^ cum ejus 
sU interpreiari a^fus e$t condere" From such authority 
so plain a dictum should be conclusive ; he was a judge 
itinerant in the twenty-ninth year of Henry III. The 
fiction that the king is the sole enacting power^ has ever 
been kept ilp^ even after he ceased to be the real only 
legislator-— all bills for new laws or enactments were in the 
nature of petitions^ ^* prayen the commons" or^ for a 
private bill^ on the petition of an individual — and now are, 
''May' it J theteforej be enacted by the king's most ex" 
'' cellent mqfesty,** to which, however, are added the im- 
portant words, '* by and with the advice and consent of the 
'^ lords, spiritual and temporal^ and commons," 

lliat a (kMrrect ju^lgment and conclusion may be ob- 
tained, as to the nature of tlys dignity of a peer, it is 
expedient to investigate, not only the constitution of the 
•government of England, from the Norman conquest to 
that period when the parliament of England assumed its 
present form, but also the institutions of the French, 
Anglo-Saxons, and Normans ; for the feudal system which 
obtained in England after the Conquest, was a melange 
from the three systems, which, although they differed 
in many respects, yet were very nearly allied to each 
other. The French nobles were more independent, and 
possessed more authority in their fiefs, than the Normans 
and Saxons ; thajv had the power of making war with 
each other> or even with their sovereign, if justice were de^ 
layed-^oi coining money— of administering justice, and 

c 
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the patronage of churches. They were little short of 
sovereign princes^ over whom the sovereign^ or lord para- 
mount^ possessed but the authority as the federal head of 
the whole state ; such were the dukes of Bretagne^ Ac- 
quitain^ Lorrain^ Burgundy^ Normandy^ and many others^ 
some of whom were more powerful than the king himself. 
To the king they^ indeed^ did homage^ but they often 
bearded him in his capital^ and sometimes laid violent 
hands on his person. 

Previously, therefore, to entering into the examination 
of the English feudal institutions and parliaments, it is 
proposed to take a brief review of those of France, from 
which the Normans and Saxons, no doubt, borrowed their 
feudal customs. Normandy, which was but a fief of 
France, and owed homage and fealty to the sovereign 
of that state, was separated so late as A. D. 912, by Charles 
the Simple ; it was, however, an independent state, its 
dependance, in every important feature, being merely 
nominaL Its vassals had not the same extensive rights as 
those of France, although they bore the names of counts 
and barons; they could not appear in arms but under 
the commission of the duke, and in other respects their 
powers were more limited. This arose from the. policy of 
the dukes, who, to protect and support their own powers, 
so modified the feudal law. The Norman nobles were 
the subinfeudations of a vassal, but, although they did not 
hold of a sovereign, in all minor matters, they possessed 
similar powers with the barons of France. 

This course has been adopted, because the feudality 
of France was more unmixed than that of England, and 



OBNBRAL OBSBRVATlom. 19 

would afford more clear and succinct ideas of the true 
character of the sysMn^ and enable the reader to un- 
derstand the subject better by putting him in posses- 
sion of first principles. It is a remarkable fiact^ that the 
institution of the siates-general of France, was nearly 
contemporaneous with the establishment of legislathe 
parliaments iii England. In the former country the 
name of parliament was confined to the courts of justice; 
in England they united the legislative to the judicial au- 
thority^ and continued the name of parliament to the 
newly instituted legiskitive assembly^ which differed little> 
in other respects, from the states-general of France. 

Next will be considered the feudality of the Saxons> 
and the institutions introduced by the Conqueror, and con- 
tinued by his seven immediate successors, with a brief re* 
view of the councils, assemblies, and legislative events of 
tiie succeeding reigns, the reports of the Lords' Commit* 
tees, on the nature of the dignity of a peer of the realm, 
an accmint of the introduction of the English law into 
Ireland, and of the parliaments of that country, and those 
of Scotland. 

Such is the general plan which, after much consideration, 
appeared the most adviseable and satisfactory to be adppt« 
ed in this essay. 
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CHAPTER II. 



THE ANCIENT COUNCILS^ FABLIAMENTS^ FEBBS^ AND 

NOBLES OF FBANCB. 

e 

The history of the parliaments and councils of France, 
elucidates^ by analogy^ the history and nature of those 
of England. The customs and laws of the two coun- 
tries were very similar^ and more analogous than is ge« 
n^rally imagined. The ancient constitution of both were 
of the same genus^ but the difference of locality^ pro- 
duced a slight variety in the plant. 

fioulanvilliers^ in his history of the ancient parliaments 
of France^ imagined that in the time of Charlemagne^ a 
free legislative assembly enacted laws^ and provided for 
the necessities of the nation^ which succeeding kings gra- 
dually encroached upon^ and eventually entirely sup- 
pressed. There is much fancy and romance in the idea; 
this able and intelligent writer draws largely on his ima- 
gination^ for the history of the assemblies of those early 
days^ having few materials either in record or history. 
He says^ '^ we have not remaining any law or ordinance^ 
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of the first times of our monarchy^ that does not wear 
the marks of the oonsent of the general assembly of the 
^' Champs de Mars on de Maiy in which it passed." 

The early French parliaments or councils^ appear to 
have been composed solely of those greater lords> or rather 
vassal princes^ who held immediately of the crown^ and 
bore afterwards the titles of peers of France^ and were not 
a legislative^ but a judicial body. 

Speaking of the parliaments held previous to the reign 
of Hugh Capet^ he says— 

^' But^ in fjEict^ these parliaments are very different from 
" those described in my former letter. In the first place^ 
" in regard of the representatives, Gtermany^ Saxony, 
*^ Bavaria^ Lorrain^ Brabant^ Friseland^ the Burgundies^ 
Dauphine^ Provence^ Italy^ the marches of Spain^ being 
no longer members of the monarchy; besides that^ 
France being itself divided into an infinite number of 
particular sovereignties^ the direct vassals of those who 
had possession of them were no more looked upon as 
members of the French state, nor consequently were 
they qualified to enter into the parliament. It was for 
'^ this reason that the count of Ghartres and Blois^ was 
excluded from the parliament of 964^ because he was 
not an immediate subject of the crown;* and that hold- 
ing his paitent of a particular lord> though vested with 
'^ a title of France^ he was obliged by .his oath to otheic 
interests than those of the king."— p. 89^ i. 

• He held of Ihe duke of France end ceant of Paris. 
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Mezeray lias laid it down as a principle^ that> during the 
£i8t ten monarclis^ the French goTemment should be con- 
sidered aar » great £ef or feudal community^ of which the 
king was chiefs or lord paramount^ but under certain 
conditions^ the principal of which was> that he owed pro- 
tection to erery one. In that condition^ fieu: from €a> 
eluding the princes and lords^ possessed of fie&^ from the 
conduct of public affairs^ the Idng had no ri^t alone to 
dispose of them^ or even to undertake a general war^ that 
is a war on account of the whole federal body^ without 
thieir consent^ though h^ had power to make one by him-* 
self^ in his character as a separate prince^ but his vass^ 
were under no obligation to serve him in such a war; 
.whereas^ they were^ by an exact fidelity, bound to serve 
him in military service, as well as in councils, when they 
w^e all equally interested* 

The con^tution of the G^emum Roman empire was an 
excellent example of a feudal sovereignty, each member 
W9fi bound .to render their quotient of men and money for 
genaral defence, while each possessed, in other respects, 
sovisreign poWer in their separate states. 

Charlemagne having taken the idea £rom the example 
of the people of the North and the Lombards, introduced 
the feudal system into all his territories, and thus the 
t^rm vas$al is made use of in all charters and or^inanqes, 
to express a mqn engaged in the sermce of mother by the 
fotsemon of lands. 

The first example of feudality I find mentioned in his- 
tory, was in the year 584> when the j(iombards who had 
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been governed by thirty-two dukes^ chose a king, and 
obliged the dUkes to acknowledge and swear allegiance to 
him, and to furnish him with a certain number of troops, 
for the defence of the nation. 

Normandy was granted in 912, by Charles the Simple, 
lender the name of a fief; the duchy of France and county 
of Paris, were the patrimony of Hugh Capet, and those 
dukes made subordinate infeoffments of parcels of the 
great fiefs which they held of the king, but these lords of 
subinfeudittidn Were not considered vassals of the crown^ 
but particular subjects of their dukes^ to whom they en- 
gaged their fealty and homage. Such for example, were 
Tbibmidle Trichard, count of Chartres, Tours, andBlois; 
Ingelger, first lord of Gatinois, afterwards count of Anjou, 
and many others. Nor did infeoffments stop there, the second 
produQod thirds, and those fourths and fifths, and so on.* , 

M. Le Fevre Chantereau, says, that feod signifies pos^ 
session for pay, for which there is no fief below that of a 
haubeniy or full arms, whose proprietor was obliged to 
knights' service in complete armour. This in England 
was called a knight's fee, Louis le D^bonaire, established 
in his duchy of Aquitain,, during his father's life time, 
besides many counts and abbots, who were lords of the 
httutetage, (or first rank) subordinate dignities with the 
title of vassi, dignities, similar to those in Epgland 
call)3d vahoasoresj which were afterwards called casteU 
Ufins in France; these were dependant on more noble 
fiefs, which always had many castellains. Above the 

* BoaUnviiliers. 
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counties were ducliies^ but they were few in number^ in- 
the reign of Charles the Bald> there were but those of 
France f Aquitain and Septimdnimy Lombardy and Zor- 
rain, Normandy was afterwards dismembered from that 
of France. Thus over all was the king^ or the lord 
paramount^ but not to the subinfeudations^ the duke 
being lord of the county and the count of the casteUain^ 
or vavasour^ and he of the possessor of a simple knight's 
fee. 

It appeafs^ therefore^ that the king^ or lord paramount^ 
had no jurisdiction in the territories of their great fiefs^ 
and could do no more than, as the federal, head of the 
whole community^ call for their services^ on occasions of 
foreign, aggression^ and not on any matters of internal 
regulation or government, in which the vassal duke was 
as much sovereign as the king himself^ in his own par-i. 
ticular territories^ and they were> therefore^ styled pairs 
de France, and were> indeed^ the king's equals^ really and 
emphatically^ saving his suzerainty. 

The original noblesse of France was confined to the 
descendants of the Franks, b^ the rest of the inhabitants 
were serfSs or slaves^ in England called villeins, and in 
France^ in after ages, roturiers. 

Louis le Gros, began enfranchisement by granting' 
charters q£ liberties and customs to the great towns^ with ' 
the remission of tallies, or taxes, at will, and that of mort 
faille, (or heriots) by which the lord consented that 
children should succeed their father in land or goods, and 
also the right of fixing their abode where they pleased. 
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The most ancient instance of this law is fixed to the mid-> 
die of the eleventh century. Baldwin^ earl of Flanders^ 
the earls of Hainault^ and the lords of Liege^ Avesnes/ 
Lisle, Doway> Rhetelois, and Poix, granted like privileges 
to their subjects. Louis Huiin, issued orders for the 
manumission of all t&e serfs of the kingdom, and Henry 
the Third granted letters for general enfranchisement, 
but they were opposed by D'Auipont, count of Chateau 
Roux, and other lords, and so fedled in their object ; these 
lords considered the decree an infringement of their 
rights. 

Previous to this period, nobility was considered in 
France an incommunicable quality inherent in the blood, 
and the idea that the king was the fountain of honour^ 
and could communicate nobility^ by grant, was not con- 
sidered law ; but shortly afterwards ^ great change arose 
out of the enfranchisement of the cities and towns, and 
the consequent acquisition of riches by plebeian families, 
namely, the practice of the king ennobling by patent. 
The first instance of the exercise of this right was by 
Philip the Third, who granted patents of nobility to one 
Raouly a goldsmith, in 1271> which is supposed to be the 
only instance in that king's reign. In 1281, during the 
reign of Philip the Fourth, there was an arrSt, or decree 
of parliament, declaring the king's right on that point,' 
and six or seven patents were issued by that king. Sach' 
succeeding monarch followed these examples, and Boulan- 
villiers says, " by such methods, above 40,000 families, 
most of whom sprung from servitude, have acquired 
honours and rights, formerly solely reserved for the 
conquerors of Qwal, so that, without attention to facts 
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^.^ and history^ it is. now an established maxim^ Uhat all 
" mankind being bom under the condition of servitudey 
^^ there is no distinction among men^ but oj having sooner 
" or later got out of it: " 



Hugh Capet^ wlio was duke of Franee and count of 
Paris^ at his accession to the throne^ became lord para- 
mount of the two description of fie&j as king and as duke 
of France, some holding of himi as qf the crozon, and 
otheifs^ B$ of his duchif. The latter were more numerous^ 
the former the more considerable in dignity and import- 
ance. The duchy itself^ as apairi/ of France, being held 
of the crown^ became merged in his royal dignity^ and es- 
cheated to the crown^ as in England^ where the nature of 
the holdings or tenure^ would not have been changed by 
the escheat^ but " the policy of Hugh Capet (says Bou- 
lanvilliers) and his posterity^ was to place the tenants 
of both on the same levels not by raising the vassals of 
the duchy to the condition of those of the crown> but 
by bringing down the latter to equality with the former. 
'^ This is what introduced the term of barony, to dis-* 
*' tinguish a great fief, holding of the king^ without dis- 
*^ tinction^ title> or homage." 
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. It may be doubted that this is ^ correct vie:wof.the 
C4S^^ the barons of any s^ignory were the ptf^s thereof^ 
and i|lthough the kings of Frfuu^ su^t m^ke^ tf ter the 
imSij merged in the crown^ those who held as of the 
crown, and Aose whp held as of thjeir castle of the liouvre^ 
the caput of the duchy of Paris, equal in point of rights^ 
the term barony certainly existed long before this period. 
It nright be mor^ properly said^ that the king confounded 
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the greater fiefs with the barons of his duchy ; this^ how« 
ever^ did not fully obtain until the establishment of the 
8tates*generalj which was^ in fact, a new legiskUive cofi" 
stUution^ differing in its constituent parts from the ancient 
courts of peersj which were purely judicial. 

Again^ he saysj ^^ if I am asked^ what were the real 
^^ and undisputed rights of lands possessed in barony ? I 
^' shall answer^ they may be reduced to four« vie.— 






h The administration of justice. 

2. The right of the mint or coinage. 

3. The protection of churches^ with the collatiQU or^ 
at leasts direction of election to benefices. 

^' 4. And the right of making war. 

'^ I shall not speak of the last^ because it was a common 
'^ custom^ (hat every possessor of a Jief had a right to 
^' make war iqH)n his enemy y without permission from 
'' any body^ JUrther than is necessary to explain the man' 
^^ Her of carrying it on^ and th^ circumstances which ren" 
<< dered it necessary. 

" Justice was administered in Burgundy^ and south of 
the Loire^ by the lords^ or their bailiffs, or seneschals, 
by their reason and conscience, because in those conn- 
'* tries there were few Franks, But in the French lands. 
the peers of every fief being assembled at certain terms 
before the lords or their seneschals, gave their judgm^ts 
by pluraUiy of votes, which was not only the common 
way, but was also the practice of the king's court, when 
the peers, viz. the immediate vassals of the crown, were 
assembled twice a year to judge disputes among them- 
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^^ selves or those that had any relation to their common 
feudality. All perisons complaining of a denial of 
justice^ had the privilege of addressing this tribunal^ 
though it was not always a sure means of redress^ which 

'^ often reduced the vassals to the necessity of making 
war against the king^ on the principle that faith being 
recq)rocal between lord and vassal, the party ^ in respect 

^' of whom it wets violated, might require reparation even 

" by force of arms. 

^' Peerage was a dignity^ consequent to the possession 
'^ of a fief which gave the possessor a right to administer 
^'justice J in conjunction with his equals^ in the courts of 
" the fief of which he held, either in contentions or feudal 
matters. And from that principle we ought to conclude^ 
that every fief had its peerages^ t. e, other inferior fiefs 
holding of it^ whose possessors^ deemed equal among 
themselves^ composed the court of the lord paramount^ 
and had a right to judge in all causes within the extent 
of the same fief in conjunction with the lord^ or without 
" him." Peter de Fontaine, in the book of Conseil a son 
amy, says, " you ask me how many men are requisite for 
gi'oing judgment — I answer, certainly^^four are suffix 
dent. Wherefore, every feudal court having less than 
four peers, and there were some, could give no judgment 
unless the lord paramount lent some of his peers to his 
vassal to make his judgment complete. 
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The common practice of Flanders, Hainault, and 
Artois, where the landed men, that is to say the peers 
of each lordship, still render justice,* even under the 



* Before Ihe Revolution of France. 
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'' king's obedience^ is a proof of what has been advanced. 
'^ Nevertheless^ the bailiff has no deliberative vote^ or ismy 
'^ other function^ but that of charging the peers on the 
*' evidence^ collecting their votes^ and declaring their 
judgment. In France^ the lord was not excluded from 
judging^ except when he had an interest^ and the king 
*^ was never subject ^ven to this exception. Moreover^ 
all the world knows that the count of Champagne had 
his seven peers; Vermandois six^ Ponthiers^ and the 
'' others^ theirs^ except Normandy » where justice was ori- 
'^ ginally in the hands of the prince^ and was not exer« 
^* cised but by virtue of his commission^ < though the 
*' noblesse of that province usurped several customs of 
'' the other parts of the kingdom^ which gave rise to the 
'' civil wars^ which disturbed Normandy during the reigns 
" of the sons of William the Conqueror. But what more 
'' precise and conclusive example can be adduced^ than 
*' thai the great vassals of the crown itself held the king's 
^^ courty and administered justice according to the con^ 
^^ slant rule of all fiefs :^ 

. It is not a settled pointy when the peers of the king's 
court of France were reduced to twelve^ but it is generally 
fixed at the coronation of Philip^ son of Louis le Gros^ at 
Rheims^ on Easter Sunday^ 1129/ in the presence of 
Henry I. king of England^ who there discharged the func* 
tions of a peer, as duke of Normandy. 

It may easily be imagined^ that it was the interest of 
kings^ circumstanced as the sovereigns of France were^ 
to destroy the power, of the great fiefs, which were often 
his most bitter enemies, and, therefore, it was their 
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policy from the time of Louis le Gros^ to humble them ; 
at length they succeeded in depriving them of all power 
and united their fiefe again to the crown. Philip the 
Augusts wrested Picardy from his wife's unde^ Philip^ 
count of Flandersj who had given him Artois with his 
wife^ and afterwards with force and arms took from John> 
king of England^ Normandy^ Anjou^ Maine^ Touraine^ 
and Poictou. 

In 1204> Philip held an assembly of grandees of the 
kingdom, at Villeneaverle«Roy, near Sens, in which 
he issued an ordinance styled itdbiUmentum feudoruin, 
which ordains, that the coparceners of a fief should hold 
«f the chief lord, and perform the service due for the 
whole fief acccntting to the share of their dividend. It 
was made in the name of the king, the duke of Burgundy^ 
the counts of Nevers, Boulogne, St. Paul, and several 
others. 

This ordinance shows, that the king could not make 
laws to bind the fiefs of those lords, without their con« 
sent, but each lord coidd make laws to bind their re- 
spective vassals. 

In this reign, the king and the great lords began to 
draw revenues £rom their serfs, by selling them privileges; 
trade flourished, and the freed men began to amass wealth ; 
afterwards, by degrees, entering into the army, and the prac- 
tice of the law, they acquired ofii(ual consequence, which 
soon led to personal rank, and induced the issue of patents 
granting the rank and privil^es of noblesse to persons rf 
plebeian birth. 
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In 1216^ a parliament was called by Philip^ at Melun 
to examine and decide the dispute respecting the descent 
of the county of Champagne ; it was decided^ b^ a plu^- 
raUiif of votes^ the king being present, that according, to 
the custom of France, the lord paramount having once 
seised a vassal, by receiving his homage and fealty, could 
not receive another to the same faith. The king and the 
loifds on this occasion, each delivered to the countess of 
Champagne, sealed instruments, copied from each other, 
reciting the common resolution, beginning as follows: 



€< 



It has been adjudged by the peers of our kingdom^ 
viz. the archbishop of Rheims, the bishops of I^angres, 
^' Chalons, Beauvais, and Noyon, Eudes, duke of Bur- 
" gundy, several other bishops, as of Chartres, Auxerre, 
'' Senlis and Lisieux. The counts of Ponthieu, Dreux, 
Bretagn^, St. Paul, William de Roches, seneschal of 
Anjou, the counts of Soigny, Beaumont, and Alen9on, 
we being present and approving," &c. 
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This is printed in Chantereau's collectipn, from the 
chartulary of Champagne, and is cited by Boulainvilliers. 

Louis VIII. in 1223, held a parliament at Paris, .when 
he made an ordinance, of which the following is an intro- 
duction : 



Louis, &c. Know ye, that with the will and con*^ 
sent of the archbishops, bishops, •counts, barons, and 
knights of the kingdom of France, we have made an 

^' establishment for the Jews, which those whose names 

'' aire underwriten, have sworn to observe. . 
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WllHam^ bishop of Chalons^ 

.The count of Perche^ 

Philip^ count of Boulogne^ the king's brother^ 

The duchess of Burgundy^ as guardian to her son^ 

The countess of Nevers^ 

Walter^ count of Blois, 
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" John^ count of Ghartres> 

'^ Robert de Dreux^ for himself^ and for Peter^ count of 
Bretagn^, 

" Guy, count of St. Pol, 

*^ Hugh de Chatillon, his brother, 

" The count of Namur, 

" The count of Grand Pre, 

^' The count of Vendosme, 
Bobert de Courtenay, butler of France, 
Mathew de Montmorency, high constable of France, 

" Archambault de Bourbon, 

" William de Dampierre, 

'* Amauley, seneschal of Anjou, 

'^ Dreux de Mello, 

^^ The visQount de Beaumont, 

'* William de Chauvigney, 

^' Ghiucher de Joigny, 

" John de Vielzui, 
William de Saligny.' 
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M. de Boulanvilliers, appears to consider this docu- 
ment as fixing, or deciding the precedence of those \<rho 
signed it, but the ^arrangement of the signing was ap« 
parently accidental, and without any such object. 

In 1230, Louis IX. commonly called St. Louis, held a 
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l^Urliament at Anceny^ in Bretagne^ in which it was re« 
solved^ that Peter^ count of Bretagne^ having forfeited by 
rebellion^ ought to be deprived of the guardianship of 
his son^ and that his vassals were absolved from the 
oath of fealty they had taken to him. * The act com- 
mence8> '^ To all present and to come^ &c. &c. the arch- 
bishop of Sens^ the bishops of Ghartres and Paris> the 
counts of Nevers^ Blois^ Ghartres^ Montfort, V^ndosme^ 
Roussi^ Mathew de Montmorency^ constable^ John de 
Soissons^ Stephen de Sancerre^ the viscount de Beau* 
mont^" and others; barons and knights without any 
other distinctions of peerage. 

In the parliameiit held at St. Denis^ in September 1235> 
of forty-one barons^ with the duke of Burgundy at their 
head^ no distinction was made of the peerage^ and the 
simple knights were mixed with the greatest lords and 
domestic officers ; so that notwithstanding the idea formed 
of a dignity superior to all the others, called the peerage^ 
and confined to six bishopricks^ and six of the greatest 
fiefs ^ at this time the principle was established, that an 
equality of sufirages belonged to all who sat in the par- 
liament. 

In 1240-1, the king assembled a parliament at Paris, 
to which the peers of France, the barons, and prelates, were 
summoned, and deputies from the good cities were called 
for the first time. 

St. Louis began the system of purchasing from his vas- 
sals, the right of administering justice within the liberties 
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df the great fiefs^ which eventually made the kings nias« 
tars and deciders of all private differencesj and sovereigns 
of an France. 

Before the year 1255^ the kings could not l^;ally exact 
any acknowledgment of submission from those who were 
not their own vassals; the lord of Joinville being ordered, 
with other barons of France^ to Paris, in 1348, to swear 
allegiance to the king's children, he being beyond seas, 
refused to take the oath, on the ground that he held 
no fief from the king. Thibaut d' Amiens, archbishop of 
Rouen, from 1227 to 1234, having had the temporalities 
of his see taken by the regent, the latter was obliged to 
restore them, it having been proved, that he held nothing 
from the crown. 

M. de Boulanvilliers observes, that the parliament of 
France, after this period, became purely a court ofjusticey 
which meddled no more with state affairs, but only gave 
judgment in private disputes. It had, in iuct, never been 
othe^rwise, except where the weakness of the prince in- 
cidentally gave power to his nobles. 

Philip the Fourth, called the Fair, was the first of the 
kings of France, as before stated, who assumed the au- 
thority of ennobling plebeian blood : the people of his 
day had fbrgotten that nobility was a natural privilege, 
incommunicable but by birth, and that French nobility 
was founded solely on the equality of origin in the blood 
of the conquering Franks. In consequence of this change 
introduced by Philip the Fair, it was afterwards con- 
sidered a personal distinction. 
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As to the institution of new peerages after this period^ 
there seems to have been no better reason for the erection 
the dttchy of JBretagne^ or the county of Artois> into peer* 
ages> than that it was to replace the duchyf^f Normandy^ 
and the county of Champagne. Philip the Fair^ chose^ 
indeed^ the greatest lords, but his successors conferred the 
honour on many inferior territories, as Cureux, Beaumont 
le Roger, &c. Boulanvilliers observes : — 

" The worst of it is, we cannot tell iii what the right of 
*' the peerage, in those days, precisely consisted, except we 
'^ determine it to simple precedence; since all the barons 
^^ concurred in the common deUberaiions oj the general 
^^ parliaments J and since it is certain^ that whether peers^ 
^^ princes^ or lords of the bloody they all equally mdde a 
<^ body with the noblesse in the state assemblies^ and were 
^^ comprehended in the common denomination of barons 
" of France." 

No one can read over the foregoing brief detail of the 
parliaments of France, without being struck with the sin-^ 
gularly strong resemblance it bears to the history of the 
English councils to this very period, when the representa^^ 
tives of counties were, for the first time, introduced, and 
the legislative parliaments of England were* approaching 
their development. The simultaneous rise of the estates* 
general of France, formed of the three estates, the 
clergy, the nobles, and the representatives of the cities 
and towns, is too remarkable a fact, to be attributed to 
any thing but the jprogress of opinion felt on both sides 
the channel, and equally revolutionizing the govern- 
meats of both 'countries, by changing its essential compo* 

D 2 
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nentSj adopting the existing and constituted parts of the 
old court of parliament^ of the clergy and nobles^ and 
infusing the new principle of popular representation. 
The people had been enfranchised, and had acquired 
wealth and consequent power ; it was, therefore, a natu- 
ral consequence, that they should require, and receive 
a share of influence in the government; but they» at 
first, most humbly, and on their knees, expressed their 
opinions, mixed with their gratitude, for emancipation 
from slavery, as will appear by the following account of 
the meeting of the first states-general, then as much a no- 
velty in France, as the parliaments similaiiy constituted 
were, at the same period, in England. 

St. Louis, perhaps, considered that as the people had 
been admitted to possess their goods and effects in pio- 
priety, it was equitable to make them bear a part of the 
common expenses, and induced him to call to his general 
parliaments^ the deputies of his good substantial towns. 
Nevertheless, they were not considered as a part of the 
body of nobility, but were allowed seats after the jurists 
and lawyers ; nor were they considered judges, but merely 
consenting to the imposition of taxes affecting them- 
selves. 



The assembly of the states divided into three orders 
of clergy, nobility, and the third, or popular estate, (says 
Boulanvilliers) was a new idea of Philip the Fair, and 
entirely unused Uilhis time/ it was caused by his ex- 
cessive expenses : he imagined, that by calling all the 
' orders of the kingdom to a common consultation, he 
' should gain their confidence, and they would feel them- 
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'' selves bound to contribute liberally to relieve his neces- 
sities. Having taken the resolution^ he published his 
letter to the barons^ archbishops^ bishops^ and other pre- 
lates of France^ calling them to assemble in the cathe- 
'' dral of Paris, on the 23d of March, 1301. He also ad- 
'^ dressed like letters of summonses to the cathedral 
*^ ciiurches, universities, chapters, and colleges, to send 
" their deputies, and to the royal bailiffs, to cause the 
'^ communities of cities, towns, and territories, to elect 
deputies to represent them, empowered to deliberate, 
and to decide on the high matters he had to propose to 
'' them." 

The coincidence of times and events in England, is too 
remarkable to be passed over ; at this very period, the 
same drama was enacting in both countries ; the repre- 
sentatives of counties, and cities, and towns, were sum- 
moned to the English communia concilia, which had also, a 
short time before, adopted the name of parliament ; so 
much did the customs of the one country influence those 
of the other. 

The clergy wrote a letter to the pope, and the barons 
one to the college of cardinals, which is subscribed by the 
several lords, and by the order in which they stand, we 
may form some idea for a judgment of their precedence, 
as the natural order appear to have been preserved in this 
case. 

Louis, count of Evreux, brother to the king, 
Robert, count of Artois, cousin-german to the king. 
Robert, duke of Burgundy, 
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John, duke of Bretagne^ 

Fery^ duke of Lorraine^ 

The counts of Hainault and Holland^ 

' Luxembourg^ 

*^ ^— St Pd, 

Dreux, 
————— La Marches 
» Boulogne^ 

■ ' Nevers and Rethdjt 

1 r-Eu, 

,. Comminges, 

AumalCj . 
.... Forest, 

'.I Perigord, 

■ " Joigny, 
Aoxerre^ 

. Valentinoia, 

.1 Sancerre, 

— — — — Monbelliard, 
The sure, or lord of Coucy, 
Godfrey de Breban, 
Raoul de Clermont, constable. 
The lord of Chateauvilain, 
■■I L'Isle Jourdain, 

' Arlay, 

• ...,«_..^-. Chateauroux, 

■ ■ ■■ '■ Beaujen, 

The viscount de Narbonne. 

The chronicle of St. Denis, and the continuator of 
Nangis, gives the following account of the form and man- 
ner of the proceeding of this assembly. 
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The king being seated^ Pierre Flotte^ the chancellor^ 
declared his Majesty's intentions for the reformation of 
abuses to have been much thwarted by the perverseness of 
his enemies^ and particularly by the pope^ who not only 
injured and oppressed the GkiUican churchy but dared to 
attack the king's sovereignty^ and to assume a power in 
tempoirab as well as spirituals^ and had excommunicated 
him for iiot submitting to his usurped authority. He 
dien spoke of the attempts of the Flemings^ and other 
matters. 

The king himself then addressed the assembly^ and 
directed each estate to make its own resolution^ and com- 
municate it separately. 

The count of Artois answering on behalf of the nobles^ 

thanked the king for the affection he had shown to the 

. state^ by his resolution to reform abuses^ his opposition to 

the pope^ and declaring they would resent and oppose his 

encroachment to the utmost of their power. 

I'he clergy demanded time for consideration^ at which 
the king was displeased^ and demanded of them of whom 
they held their temporalities, and what were their duties f 
to which they answered^ that they held them of him and 
his crown^ and were obliged to defend him^ his family^ and 
the liberty of his kingdcnn^ by their oath oi fealty^ but 
they besought his permission to apply to the pope. The 
oonont of Artois^ on the pttrt of the nobility^ opposed a»y 
delay or appeal to the pope^ as a violation of their li- 
berties. 
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The third estate^ on their kneea^ preseiited their peti- 
tion to the following effect :— * 

" Most noble prince, Philip, by the grace of God, king 
^' of France, the people of your kingdom beseech you to 
preserve the sovereign franchises of your kingdom, havf 
ing no superior but God alone, and cause it to be pro^ 
" claimed, that all the world may know it, that pope 
^' Bonifaoe errs manifestly, and commits a mortal sin, in 
pretending to be sovereign of France in temporals, ancl 
that the king of France cannot enjoy the revenues of 
'^ vacant sees," &c. &c. 

The other assemblies of the states of France, were afn 
terwards held much upon the same model ; it is not expe- 
dient or necessary to follow the history farther, for though 
it is full of interest and instruction, historically speaking, 
it is notnecessary to illustrate the subject of the proposed 
inquiry, 

It is clear,, that the ancient parliaments of France, were 
merely the high courts of justice of the kingdom, and the 
peers or suitors sat there, as suitors, to decide by their 
vote the matters propounded to them ; that the assembly 
of the states-general was a novel institution by Philip 
the Fair, and had nothing feudal in its constitution, 
although the magnates et proceres of the nation were 
summoned to it, the judicial character of the court of 
parliament was still continued to that body, and not 
transferred to the ttates-general, as it was to the English 
parliament. 
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CHAPTER III. 



THB FEUDAL COURTS IN ENGLAND IN THE SAXON 

TIMES^ AND FROM THE CONQUEROR TO THE 

REIGN OF HENRY III. 

That a modification of the feudal law existed in Eng- 
land under the Saxon kings^ is clear^ though^ perhaps 
exempt from some of the rigours of the Norman system; 
but Blackstone goes too far in his zeal for the ancient 
constitution^ when he asserts^ that without the consent of 
the witanagemote^ '^no new law could be made^ or old one 
^* altered V^ There is no evidence to justify such a con- 
clusion ; non constat^ that the king was bound to consult 
that assembly^ because he did consult them. An autocrat 
of Russia consults his council^ but still is the legislator 
himself. 

The following evidences establish the fact of Anglo- 
Saxon feudality : — A charter of king Ethelred^ frees 
the land of the abbey of Abington> a regaU serviiio. A 
patent of the conquerors grants to Allan^ earl of Bre« 
tagne^ *' omnes terras et villas que nuper fuerunt Comttis 
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" Edwmi^ in Eboracshire; cum feodis militum et aUis Uber- 
'^ tatibus ita Ubere et honorifice^ sicut idem Edzoinus eadem 
" tenuit ante obsessionem EborJ*^* 

The Leiger Book of St. Albans^ mentioning king Offa's 
over-running Kent^ says, " convocatis omnibus sibi officium 
'^ militare debentibus^ King Edgar gave a hundred to 
Oswald, bishop of Worcester, " et redditiones socharium 
'^ et regis servientium" 

Homage and fealty, due by reason of knight's service, 
were also rendered in the Saxon times ; the Leiger Book 
of Abington says, '^ Turkilius did homage to the abbot 
of Abington for his lands;" he was afterwards slain in 
the battle of Hastings. 

Inguiphus states, that Edward the Confessor, gave to 

Griffin and his heirs, the principality of Wales, reserving 

fealty* In Doomsday it is stated, that the burgesses of 

Canterbury, did homage for the manor of Northwood, in 

Kent. 

Wardi^p, was also in effect before the Conquest. In 
Ina's laws, cap. 38, the mother was to be guardian, in s6c- 
Ci^e, of her children, and' was allowed six shillingil per an- 
num in money, a cow in summer, and an ox in winter, fbr 
their support. 

Likewise was escuage incident to knight's service 



* See Archbishop Sancrofl'd Collectanea Curiosa, No. YIII. Sir 
W. Rftlcigh't DiioourM oa Tetturei. 
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before the Conquest^ as mention is made in Doomsday de 
tcuiagio. By reason also of the tenure by knight's ser- 
vice^ the tenant was to serve in the war^ as appears re- 
corded in the Book of Worcester^ in a cause between 
William^ bishop of Worcester^ and Walter^ abbot of Eves- 
ham ; the bishop claimed sac^ sac^ sepuUuram et gildam 
regisy et expeditiones in terri et in mare, '^ the bishop 
on the hearings brought witnesses^ who proved^ that the 
abbot in king Edward's time^ sent soldiers for those 
" lands^ and one was helmsman to the bishops to carry 
^' him beyond the seas. The abbots therefore^ submitted 
^^ ad omnem rem sicut episcopus clamuerat,^* 

That relief was due before the Conquest^ appears by 
the will of EbifOy an earl^ cited by Lambard^ and in 
the Confessor's laws^ written by Ingulphus^ mention is 
made of reliefs. 

Copyholders are mentioned in many places in Dooms- 
day Book^ and Lambard says^ he who held by base tenure^ 
and not in villenage^ was called a churle, Bracton saith^ 
that in manors^ which are the ancient demesne of the 
crown^ there have been villeins before the Conquest^ at 
the time of the Conquest^ and after the Conquest. 

Like the Franks in France^ and other conquerors^ the 
Saxons shared among them the lands of the Britons 
whom they conquered^ and became the nobles of the land^ 
and such of the Britons as survived the struggle^ the 
slaves. The principal leader became the king^ and the 
others Thanes^ or Thegnet^ or nobles^ who were the 
suitors in the grand court of the nation. They hdd 
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their courts in their manors or territories^ which were 
composed of their tenants by subinfeudation^ very much 
in the same method as their Norman conquerors. 

The Witanagemote^ or assembly of the wise men^ was 
the king's council^ and £thelbert is said to have enacted 
his code of laws by their advice^ and to have summoned 
his bishops and other eminent clergy thereto. Other 
Saxon kings^ as Lothar and £adric^ kings of Kent^ called 
upon their wise men to advise in the enactment of their 
laws^ as appears by the Saxon chronicle. The term wita, 
or witan^ was used to express the king's council even 
after the Conquest ; but it does not appear by any satis- 
factory evidencOi that any council, worthy the name of a 
representative legislative assembly^ existed among the 
Saxons. 

Ethelwolf^ in the year 855^ held a meeting of his witas 
at Worchester, when tithes were granted to the church by, 
and with the consent of the bishops, abbots^ abbesses, 
earls, and nobles of the whole land ;* '' aUorum jfideUum 
^' infinita muUitudine qui omnes regium chtrographum 
^\ laudaverunty dignitates vero nomina subscripserunV 
This could not be considered in the light of a legislative 
assembly, farther than as to grant of a tenth of their 
property to the clergy, a privilege which may justly be 
concluded, the Saxon nobles possessed before the Conquest, 
and which the Conqueror confirmed to the nation by his 
charter, viz. — That no tax should be imposed without the 



* SpelmBu*g Concilia, 350. Ingulphus and Mathew, of West- 
miniter. 
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consent of the nobles, who by themselves and theif te-^ 
nants^ were to pay it. 

Edward the Elder^ commences his laws with ^^ Ego 
^^ Edwardua rex precipio^^ &c. Ethelstone states his to 
have been made with the advice of his bishops^ his earls 
or ethelings^ or nobles^ and witas^ or sages^ which Gurdon^ 
in his history of parliament^ makes out to be the lords 
spiritual and temporal! Like Edward the elder^ Canute^ 
commands his laws^ '''per omnem AngUam observari 
^'prttdpio;^^ and on the whole, the Saxon feudality ap- 
pears to have been very similar to that of France and 
Germany. The nobles were the tenants of the king in 
capite, who were bound to suit and service in his courts 
and army. The peculiar laws and customs of the Saxons 
wer6, perhaps, more just, and equal ; feudality, indeed, 
consisted rather in the administration of laws, than the 
laws themselves. Any system of law might be administered, 
or pleas entertained in the feudal courts, by the verdict 
of the majority of a county or community, or by a jury, 
according to the Norman plan. The lord paramount by 
himself, or his seneschal, was judge in his own court, 
and administered the laws therein ; but he had no power 
to entertain pleas of the crown, or any pleas, but those 
included in the patent by which he held his lands. Some 
large fiefs had, indeed, cognizance of superior pleas, but 
they .were, therefore, considered palatines, as will be 
shown hereafter. 

The laws which William the Conqueror granted to all 
the people of England after the Conquest, are stated to 
be the same which king Edward, his cousin, observed 



46 FEUDAL COURTS IN ENGLAND 

before him. William^ at his coronation on Christmas day> 
after the battle of Hastings^ took the same oath which 
was taken by the Saxon kings ; and at Berkhamstead^ in 
the fourth year of his reign^ in the presence of Lanfiranc^ 
archbishop of Canterbury^ for the quieting the fearp of 
the people^ he swore inviolably to observe the good an* 
cient laws which had been made by his predecessors^ the 
devout and pious kings of England, especially those of 
king Edward. 

At the end of his reign, William added laws, which es* 
tablished the Norman feudal system in England, and in 
his charter he commanded them to be observed with those 
of king Edward, and as they are of importance in this 
discussion, they are here inserted .—- 

*' We ordain, that all freemen shall bind themselves 
'^ by homage and the oath of fealty ; that wiUiin and 
" without the whole kingdom of England, they will be 
*^ faithful to king William, and his honours and lands will 
'^ faithfully defend and preserve, against all enemies and 
*' strangers." 

'^ We will, and strictly command and grant, that all 
*' the freemen of the monarchy of our kingdom may have, 
'' and hold their lands and possessions in peace, and free 
'^ from all unjust exaction and taxation ; (talliag^) so 
that nothing shall be exacted or taken, save « their 
free service, which of right, they are bound, and ought 
to perform to us ; and as it was enacted to them, and 
.' each of them, and granted to us of hereditary right, by 
^^ the common council of our kingdom." 
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" We ordain also, and firmly command^ that all earls 
" and barons^ knights^ and servants^ and all the freemen 
" of our ' aforesaid kingdom^ shall h(^d themselves always 
'^ ready and well appointed^ and prepared to perform their 
" said service with horse and arms> as they ought to be 
'^ when there is need^ according to what they ought to do 
by reason of their fiefs and holdings^ and as we have 
ordained them to do by the common council of our king« 
'^ dom^ in fee and hereditary right." 

" We ordain also^ and strictly command^ that all the 
" freemen of our whole kingdom be brethren^ swom man* 
*^ Mlj ^^ defend our monarchy and kingdom, to the ut- 
'' most of their power against all enemies^ and to preserve 
" entire the peace and dignity of our crown ; to give right 
'*' judgment and justice^ by all means^ to their power and 
'* ability^ without fraud or drfay." This law was enacted 
in the city of London. 

" We also command this> that aU our subjects have, 
'' and enjoy the laws of king Edward in all things^ with 
" the' additions of those which we have ordained for the 
<' benefit of the English." 



These few additional laws of the Conqueror, says Black- 
stone and Sullivan^ made prodigious alterations in the 
properties of the landed estates in England^ having in- 
troduced the feudal system of Normandy. 






In Saxon times> estates were generally the absolute 
property of the holder, could be alienated* at pleasure, 
'^ devised by wiU^ were subject to no exactions on the death 
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"of the tenant, but a small heriot paid by the executor. 
" The heir entered without the donsent of the lord, and if 
*' there was no will, the sons all jointly inherited; no ward- 
*''ship or marriage exacted, if the heir was a minor. The 
Norman feudality introduced an exorbitant fine for alien- 
ation, aids for knighting the king's eldest son, marrying 
his eldest daughter, or ransoming his own person. Reliefs 
and primer seisin was to be paid by them, as the first 
'' fruits of his inheritance; and if a minor, the king, or lord 
paramount, had the whole estate during infancy ; and 
when of age, he had to pay half a year's profits, as a fine 
for suing out his Uvery, and the price or value of his 
marriage, if he refused the wife imposed on him by his 
lord or guardian, to which was added the expense of 
knighthood!** 
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It has already been shown, that many feudal customs 
existed in England, under the Saxon kiilgs, as homage 
and fealty, and knight* s service, and wardship^ escuage^ 
reliefs^ and copyholds; but it may be fairly presumed not 
to the same extent, as under the Normans. It is possible, 
that the feudal system obtained but partially, and only 
where it was made a condition of the grant of lands be- 
tween the lord and the tenants under the Saxons; gavel- 
kind and borough English, show that the Saxon law iwas 
not uniform and universal, in respect to tenures. 

These laws were enacted by the dole power of the king, 
he makes reference, indeed, to the commune concilium 
regniy but it is only with reference to grants of aids or 
services, which, must be admitted, were not lawful with- 
out the consent of the payers. But had they been enacted 
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per commune concilium regniy it would only prove that 
the king had consulted the common council^ not that he 
was bound to do so. 

Thus the Saxon laws were recognized and continued 
bj the Conqueror's charter^ with certain modifications to 
make them accord with the Norman system. The thanes^ 
or nobles of the English race^ were^ in their turn> for the 
most part> deprived of their es^ates^ and the few who re- 
tained them held under the Norman tenures. Ifj there- 
hre, the English did enjoy any constitutional government 
previous to the Norman conquest^ which is more than 
doubtful^ it was demolished by that event— >we must^ 
therefore^ commence with the conquest^ our inquiry for 
the events and causes^ which led to the formation of the 
representative legislative assemblies of England. 

The Conqueror possessing paramount authority^ could^ 
and did^ grant such liberties to his new subjects as he 
thought expedient; the charter of those liberties is extant 
in the Red Book of the Exchequer; there can be no reason- 
able doubt of its authenticity; and as in it is contained no 
grant to the people^ that their advice or assent should be 
necessary to legalize the enactment of laws^ or that their 
assent should be necessary on any pointy but the granting 
a part of their services or property^ beyond what was due 
by their tenures^ we may justly conclude^ they possessed 
no other legislative power. 

The grant 6f the laws of king Edward^ was an enact- 
ment of grace> and did not convey the Saxon constitution^ 
if any existed, but merely those laws which bad been 
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enacted^ or confinned by that king^ and were in force 
before the Conquest. 

The charters of the succeeding kings^ down to John's 
inclusive^ were recapitulations or confirmations of .the 
Conqueror's^ and conferred no additional liberties. 

The Conqueror's charter says^ that the imposition of a 
subsidy^ or tax^ should not be made without the assent of 
the commune coneilium regni^ which^ at firsts would seem 
to indicate^ that an assembly was to be called to express 
that consent; but many instances occurred^ where the 
consent to an imposition was given individually^ or by de- 
tached bodies^ or communities^ as well as by a national as- 
sembly^ and consent being the sole object^ if it were ob- 
tained^ it mattered little how it was expressed, the impo- 
sition of the tax was legal on all who assented. 

The Conqueror limited the power of himself^ and his 
successors^ only to the amount of the aforesaid consent, 
and to allow his subjects to enjoy the advantages of the 
laws of king Edward ; but in every other respect the 
king was absolute^ and could enact any laws not repug* 
nant to the charter. 

In the subsequent charter of Henry I. it is stated^ that 
certain modifications were made in the Saxon laws by 
William^ " consilio baronum suorum" which seem to in* 
dicate the existence of a council ; and^ as th^ barons were 
emphatically the nation^ or the only influential part of the 
nation, it might be inferred that their assent and consent 
to these alterations were necessary, and, therefore, they 
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poBB68aed legisUtiye power> if evidence did not negative 
that idea. 

This charter of the Conqueror emanated entirely from 
himaelff and the charter of John was likewise a mere 
eemceisum of the kmg; the motioe which induced the 
grant has nothing to do with the act itself —William 
thought U ejfpedieni to grant, John wot compelled to 
ponfinn those liberties, still they were both ocit qfthekmg, 
and of him only. The clauses in all these charters, which 
required the sanction of the common council of the na- 
tioB> were those only which referred to servicet and aids 
beyond what was due by tenure. 

The following passages in inverted commas, are ex- 
tracted firom the First Report of the Lords' Oommittees, 
hut the passages in Italic, &c. are not so distinguished in 
the Report: — 

f* Indeed, frmn the whole history of his (the Conqueror's) 
" reign, it is little probable, that he should have ever re- 
'' sorted to a free gift from the people of England, to sup- 
'* ply his necessities, or to add to his accumulation of 
^^ riches. I{is government is generally represented as 
*' severe and arbitrary, eyen with respect to those who 
^' were the companions of his adventure ; confiscations 
^' were numerous, and his Saxon subjects were gene- 
rally reduced to poverty. The tenants of his de- 
mesnes were not included in the exemption provided by 
'* his charter ; and London, and all.the principal towns, 
^^ were par< of the kin^s demetnesy and were long after 
^' subject to talliage at th6 wiU of the kmg, bounded only, 
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apparently^ bj a sort of custom requiring that the td- 
liage should be reasonable^ as a fine at the king's plea* 
" sure was also bounded. 

*^ When in England^ He commonly held Jus court three 
'' times in every year, at Easter, at Winchester — at Whit- 
'^ suntide, at Westminster'-^dnd Christmas, at Glouces- 
'^ter; and the contemporary historians (professing to 
^^ have known him personally, and to have been for some 
'' time at his court) add, ^et tunc aderunt ibi arcMeffiS' 
" copi^ episcopiy abbaiesj comitesy et barones iotius AngUte.' 
But though the persons thus enumerated, are such as 
are supposed by many to have formed the legis lathe 
" assemblies of the country, it does not appear from any 
existing document, that the assemblies thus ordinarily 
convened by the Conqueror at Easter, Whitsuntide, and 
*' Christmas, ever ACTED LEGISLATIVELY unless 
*^ the commune concilium, by which the obligations of 
the military tenures were sanctioned, and the concilium 
baronum, by which, as appears by the subsequent charter 
of his son Henry, the alterations in the laws of Edward 
'^ the Confessor were approved, may be deemed to have 
" been one of those assemblies, and so constituted, 
** though they appear to have been generally convened by 
'* William, for purposes of state and dignity^ and for the 
^* administration of justice rather than the legislative 
^^ purposes. • , 



" On the wholj^, the government of William seems to 
have been, in a great degree, a military government, 
such as must generally take place upon a conquest, 
wheA ihe-conquered do not submit quietly to the con- 
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queror ; and^ till towards the close of his reign^ he can 
scarcely be said ever to have reigned in peace^ even the 
foreigners whom he had established in England^ fre- 
quently Cinspiring against hiift. It is not^ therefore^ in 
his reign that there can he much hope of discovering 
clear traces of a constitutional government* 



*' The government <^ William Rufiis^ the son and suo- 
*^ cessor of the Conqueror^ seems to have been> in the end^ 
'* more arbitrary and oppressive than that of his father^ 
" and the Committee have found no document from 
" which they can infer any thing important^ with respect 
'^ to the constitution of the legislative assemblies in his 
' reign. 

Thus in the reign of the two first sovereigns of the 
Norman race, their lordships found no trace of a legisla- 
tive assembly; on the contrary^ they have almost demon- 
strated that no such assembly could have existed during 
Chat period* 

<' Henry the Firsts obtained the throne^ as his brother 
^^ William had done^ in exclusion of his elder brother 
'^ Robert, and seems to have endeavoured to give vali- 
" dity to his title, by what may be deemed a tegistatroe 
'^ enaction. 

'^ A charter, issu^ by him on his accession, states that 
" he had been crowned communi consiUo baronum totius* 
'^ AngUej and historians have described a numerous as- 
'^ sembly convened at London, previous to his coronation, 
'^ of clergy and laity, probably by his own authority only^ 
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''inwliidi he {ffomised to gnat tiliis diarler on Ids aooes* 
'' ikm to the crown. 

'' The charter proposes to relieve the nalkm finom nnjnst 
** exactJons,** &c. &c. &c. 

This ooold not be considered a l^iislative assembly ; 
the only object appears to have been to give a sanction 
to Henry^s title to the crown^ and to receive a diaiter 
at his hands : for^ if this was a legislative assembly^ every 
coronation of a king of England^ may be considered a le- 
gislative meeting ; for the assembled mnltitnde are told^ 
by the archbishop on all such occamons^ that the late 
king being dead^ he presents to them his rightfiol suc- 
cessor^ and asks them if they will receive him as their 
kingy which might be construed to imply that it was ne* 
cessary to ask their consent^ while it is merely a part of 
It oeremoniaL 

** There is also added to this charter^ ^Lagam EdwariU 
^* regis vohis reddo^ cum ilUs emtndationes quibus patet 
^' mens emendaoit consiHo baronum suorumy' Sec. Scc^ a 
^* clause tending to give authority to the copy of the char- 
*^ ter of \^niliam the Conqueror^ inserted in the Red Book 
** cS the E^cchequer^ and from which^ it may be infeiYed^ 

that^ in altering the laws of the Confessor^ William had 

acted legislatively^ by the advice of those termed Lis 
^ baltms^ though in the diarter of William^ it is not ex- 
^ plressed that this was done otherwise than by his own 
'* authority merely. Tliis may also lead to a conjecture, 
^ that the ^ comnmne condUum/ mentioned in the charted 
^ of William^ as sanctioning the charges of military tenure 

was also a ((oncilium baronum. 
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*' From the whole^ however^ of this charter^ it may be 
inferred^ thai general powers of legiskUiony except for 
the purposes of taxation^ were theii> as well as in the 
reign of the Conqueror^ deemed to belong to the king 
either alone^ or with the assistance of his privy council^ 
or with the counsel of persons denominated his banniis ; 
** bnt if all who held of the king by knights service^ were 
'' not indaded as barons in the words ^ consiUo baronum/ 
*' nsed in different parts of this charter^ yet the consent of 
'^ all the persons 90 holdings mnst^ from the terms of the 
^^ diarters both of William and Henry^ have been requi- 
'' site for the impositicm of taxes en them." 
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Would it not be more accurate to say> that the general 
power of l^islati(m vested at this period absohUely in the 
Iting abme^ for if he had the power of consulting whom 
he woald> his select^ or his privy council^ or his barons, and 
acting acceding to the advice given^ or contrary to it> or 
l^islating without any advice^ it is evident the remi power 
was seated in him onl^. 

^ if the king had occasion for extraordinary aids> it was 
'^ necessary for him^ according to the chartered law^ to 
convene an assembly of his tenants by military service^ 
if not of all his tenants in chief, consist^itly with the 
^' terms of his charter. But for other purposes^ as far as 
^ cBiH be l^llected from any documents which remain, 
'^ it seems probable that he exercised legislative powers 
^' without the convention <^ such a numerous assembly^ 
'^ either by his mere authority^ or with the sanction of his 
" selected council^" or of those great persons ^' whose at« 
'' tendance could be had without inconvenience." 
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'' It has generally been considered as the law of the 
^' land^ that the king had a right to require the advice of 
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any of* his sutjects^ and their personal services for the 
benefit of the kingdom ; but as^ by the terms of the 
charter of Henry^ and of his father^ no aid could be 
required of the immediate tenants by military sendee^ 

^'beyond the obligation of their respective tenures^ if 
the crown had occasion for an extraordinary aid from 
those tenants^ it must have been necessary^ according to 
law^ to assemble all persons so holding, to give their con- 

<^ sent to the imposition.*" They might be assembled in 

one assembly^ or by communities^ or might assent without 

assembling as hereafter shown. 

'* Historians mention^ that Henry convened the great 
^' men of his kingdom to assist him in his invasion of 
*^ Normandy^ when he made his elder brother^ Robert^ 
" prisoner^ and united again that province to his English 
'' dominions^ but it does not appear that he ever sumr 
<' moned any assembly for legislative purposes. 

'^ On the death of Henry^ Stephen acquired the crown^ 
^' by means similar to his immediate predecessors. He 
*' issued two charters^ in the first of which he is 8tyled> 
^^ ' Dei gratia assensu cleri et papuU^ in regem anglorum 
ff electus/ The second contains a general confirmation of 
^ Henry's charter^ but neither supply any information on 
^' the subject of legislation. Stephen's reign was a scene 
'' of tumult and trouble^ so much so^ that the accustomed 
f' assembling of the ^ curia regis' ceased-^there was na 

* First Report, 40. 
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^^ peace-«eyery thing was destroyed by the slaughter and 
'* fire of civil war." 

Jlenry the Second succeeded on Stephen's deaths ac- 
cording to a compact made between them. His charter 
contains only a general confirmation of that of his grand 
frther Henry the First. 

Prior to the reign of Henry the Second^ their lordships 
report^ that they found no authentic evidence of the 
making of any laws or constitutions after .the Conquest, 
^oept the charters before mentioned. 

'^ The contest which the king had to maintain with the 
'' usurpations of the church of Rome^ produced the cele- 
^' brated constitutions of Clarendon, which^ according tb 
'^ the evidence of history^ were made in an assembly con« 
■* vened in the tenth year of his reign^ and are in the 
^' form of a declaration and recognition^ in the presence of 
^' the king^ of the customs^ liberties^ and dignities of his 
" predecessors^ which ought to be observed and held in 
^' ttie kingdom. And^ because of the dissensions and 
-' discords which had arisen between the clergy and the 
justices of the king^ that recognition was made before 
the archbishops^ bishops and clergy^ and the eark, 
" barons, and proceres of the kingdom^ and the same 
customs were acknowledged by the archbishops^ bishops^ 
and clergy^ and the earls and barons^ and nobiUores ei 
antiquiores regni. Thomas, archbishop of Canterbury, 
and Roger archbishop of York, eleven bishops, and a 
bishop elect, engage to hold and observe them in the 
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presence of seVend ealrls and many others^ ^proceret ei 
nobiles/ both clergy and kuty." 

The eleventh altide provides as follows :•— 

'' Arehiepiseopi^ epiBcopi> et nni versa persons regni^ qui 
'' de rege ienent in cc^ite, habent possessiones sues de' 
^' domino rege sicut bdronianty et inde respondent jusUcHs 
^* tt minisifis regis^ et secnntnr et fadant omnes recti- 
"^ tttdines et consuetadines regias> et^ sicut banmias caeteri^ 
*^ debent interesse judiciis curie domini r^s> cum baro- 
''nibus^. usque perveniatur in judieio ad diminutionem 
*' membrorum vel mortem." 

The 'bar(«as> th^efere^ were those who held of the king 
In chief;, and were bound to attend the aula regis, the 
Idng's supreme court of justice^ as suitors^ and the arch- 
Idshops^ &c. and other clergy who held their lands of the 
king in the same way> were also bound to attend^ as the 
other barons.-*-^' This attendance on the court of a feudal 
^ Icfri, was due from all his tenants^ as the freehdd tenants 
^' of a mancnr are still bound to attend the courts of that 
*^ manor^ uhen required to do eo by the lord of that 
•* manor*** 

The Lords' Cemmittees after consid^able discussion^ as 
to the meaning <^ the word baron, observe that—**'' The 
'^ constitutions of Clarendon afford strong g)*ound for 
'' presuming^ that owing suit and service t6 the kin^s 

• Pint Report, 44. 
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" greai court, rendered the tenant tme of ike kmg's bwonsj 
^' or barons of the kingdom^ and that all such were properfy 
'' MEMBEBS OF THAT COURT, though probably none attended 
*'^ho were not tpedalijf eummonedJ* * 

If the king's oonrt tM» nof a legklalive bodg, but 
merely a court of justice^ the attendance <^ the barons 
thereon^ was in the character of suitobs^ persons called 
£nr the purpose of dispatching the business of that court 
«8 jurors^ &0. in the ton^ way as the freeholden of a 
county are still sununoned t6 attraid the king's court of 
assize^ or other courts^ and although all' are liable to be 
called^ yet only so many are summoned as arer necettary 
for the emergency. A fre^older not on the panel hasno 
right to demand t9 sit^ or even if on the pand^ hasno right 
to complain that he was not on the jury. 

And if the critetenl curia regis was Hot a kgiflMb$ 
Meembfy, it follows that an individual^ although bound to 
attend that courts could not be considered as a member 
thereof, any more than a freeholder would now be con- 
sidered a member of the Court of King's Bench^ although 
^ertsinly a member of a jury. 

A certain number of barons were necessary to formta 
quorum^ to decide on the quesftions whidi came before the 
king's court J and when that number^ or more^ were piresent^ 
it was a JUll court, and afterwards tLjUU parkament, before 
whom pleas of the higher order were held> and sometimes 
the king required their advice or opinion on given point8> 

* Fint Report, 45. 
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but this asking of their opinion was not necessary to 
legalize the king's enactment. 

The reign of Richard the First affords but little evi- 
dence on the subject of legislature^ but that little tends 
to show that the king enacted laws> without the concur- 
rence of legislative assemblies. 

King John claimed the crown of England by elecHen, 
and, therefore^ naturally wished to strengthen his claim 
by the assent of his couri of barons^ and endeavoured to 
conciliate as long as he thought it necessary. He com- 
mences his prodsmation in his fifth year — " Sciaiis nos 
** commum conciUo baronum nostrorum constUuissey" &c. 
This was the act oi a usurper^ courting popular favour, 
not of a legitimate king — can it be> therefore, con- 
cluded, that the enactment, if from a lawful sovereign, 
would not have been binding if those words had not been 
inserted, when we find that the other enactments ema» 
noted from the king alone? 

On the Patent Roll of the ninth year of king John, is 
a statute made by the king, at the instance of William 
Marshall) and Walter de Lacy^ and others^ his barons 
^ Ireland) who were with him in England^ and his faith' 
JUl of England — ^he willed and enacted— '5 Volumus et 
^' statuimus quod latrones Hibernise expellaiitur de terra 
'' Hibemiae, et quod ipsi et receptores eorum deducantur 
secundum legem Anglis. Bt ideo vofais mandamus 
quod id ita fieri faciatis." Here the king enacted a law 
by the advice of the people about him, and at the instance 
of certain barons of Ireland, who happened to be in £ng- 
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land at the time; evidently making the ordinance a 
law> without any formal assembly or other authority than 
his mere motion. 

'* The charter of John^" say the Lords Committees^ 
'^ is an authentic document^ from which it has been at- 
'^ tempted to infer what -were the constituent parts of the 
legislative council of the realm, as then established. It 
does not> however^ give dear information on the subject^ 
^' though^ perhaps^ important inferences may be drawn 
^' from it. It is remarkable that the provisicms in this 
" charter^ touching the convention of what is termed the 
'^ ' commune concilium regni^ for the purpose there ex- 
'' pressed^ were omitted in all the charters of Henry the 
'' Third; so far as those provisions may have tended to 
'' alter the existing law^ they must be considered as hcm^ 
'^ ing been abandoned, though probably founded on the 
'' law of the land, as it stood before the charter^ and af- 
^' terwards in some degree adopted in practice." 

The charter purports to be the act of the king, with the 
advice of the archbishops of Canterbury and Dublin, and 
divers bishops^ the pope's legate^ the master of the tem« 
ple> &c. &C. who were in fact only the persons who were 
of the king's party in the transaction. Robert Fitz- 
Walter, the general of the discontented barons, not being 
named therein, nor any of his party^; it was, therefore, a 
mere treaty of peace between two contending parties, and 
not a l^slative act. 

The articles firom which the charter was formed, are 
entitled, '' Ista sunt capitula que barones petunt et domi' 
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^'nm rex concedity' they conclude^ "omnes istm opn- 
^^ uueiudmei et Ubertaies qum reus concessit regno Imm^- 
^' daSf quantum ad sepertinety erga suosyomnei de rcgna^ 
" tarn clericiquam kuci observabunty quantum ad seperti-' 
*^ net erga suae," It was, therefore^ a grant made nn- 
williiigly by the kmg^ but cQBicediiig nothing which the 
clergy^ barons^ and people^ did not consider their just 
rights, conferred in former charters by the Ckniqaeror^ 
and Henry the First and Second. 

Their h>rdshipa observe^ that it is ^^ a striking drcum* 
^^ stance, that neither the king, nor the discontented 
^' barons, nor those who adhered to the king, at any time 
'^ sfpeahdy for the decision of their differences to a-LE- 
^' GISLATIVE ASSEMBLY, to be convened for that 
^' purpose by any existing law," and ^^ that no article in 
^^ the charter has reference to the previous existenco of 
** any assembly conryened for the qbheral purpqbmi^ op 
LEGISLATION^ or coutaiu any provision for calling any 
such assembly in future, or any provision purporting 
** the existence by law of any representaHne system, for 
the purposes of general legislation^ though it provides 
£oir the election in each county oi twelve knights to mn 
^' quire into bad customs, to be abolished aoontrding tii 
^' charter."* 

• 

Will the evidence extant, induce the belief, that any 
national legislative assembly, for general purposes, existed 
in England up to this period, if we consider the provi- 
sions of this charter of John alone ? But the evidence mak^ 

• Firtt Report, 63. 
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ingaot the slightest reference to any l^slative assembly^ 
and ]iKNreoyer> showing the heretofore constant exercise of 
legisUitiim by the king^ on all subjects^ except that of 
taxation^ is ao ctrong and condusive^ that a man's mind 
must be under mume strong delusion^ who would refuse 
his assent to a proposition so clearly and satisfactorily 
estaUished> as that no such legislative assembly then 
existed. 

The Lords further say that—'' Sorne^ however^ of the 
provisions in the charter of J<^n^ do refer to the con« 
▼ention of an assembly^ for the purpose of assessing ex- 
traordmar^ aids to the king^ and $iiutage, which was 
generally a conversion of military service^ due by tenure, 
into a money payment ; and various clauses recognize 
persons distinguished by the apellation of 'comites/ and 
^hwnmef! but generally with reference only to their 
propertyy and the charges by which it might be af« 
" fected." 

The charter provides^ first, for the privileges and im* 
munities of the church ; and that the dei^ should be 
charged with no extraordinary aid without their own grant. 
To the laity it grants thus :— •'' Concessimus eciam omni« 
'' bus liberis hominibus regni nostri, pro nobis et heredibus 
'' npstris imperpetuum omnes libertates subscriptas, ha* 
*' bendas et teuendas eis et heredibus suis, de nobis et 
*' heredibus nostris." 

The first provision which follows, respects reliefs :-^ 
" Si quis icomitum vel baronum nostrorum sive alionun 
'' tenentium de nobis in capite per servitium. militare mor- 
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'^ tttus fuerit et cum eum decesserit^ heres suus plenectath 
'' fuerit, et relevium debeat habeat hereditatem suam per 
'' antiquum relevium ; scilicet lieres vel heredes ocmntis 
" de baronia comitis integra^ per centum Ubroiy heres rel 
'^ heredes baronis^ de baronia int^ra^/ier centum marcasj 
'' heres vel heredes militis^ de feodo militis int^ro> per 
'^ centum solidos^ ad plus^ et qui minus debuerit mints detj 
'^ secundum antiquum comueiudinem feodorum," 

After many other general provisions^ the charter con- 
tains the fbllowing important article :— 



€€ 



Nullum scutagium vel auxitium ponatur in regno 
'' nostro nisi per commune concilium regni nostriy nisi ad 
'' corpus nostrum redemendum et primogenitum filium nos- 
" trnm miUtem faciendum, et ad flliam nostram primoge- 
'' nitam semel maritandam ; et ad hoc non fiat nisi ra- 
'^ tionabile auxilium. Simili modo fiat de auxiliis de ci- 
'' vitate Londoni; et civitas London habeat omnes antiquas 
'' libertates^ et liberas consuetudines suas tam per terras 
'* quam per aquas. Preterea volumus et concedimus quod 
" omnes alias civitates^ et burgi^ et ville, et portus^ habeant 
'' omnes libertates et liberas consuetudines suas. Et ad 
" habendum commune condUum regni de auxiUo assidenda^ 
*' alitor quam in tribus casis predictis> vel de scutagio 
'' assidendo^ summoniri fademus arcMepiscopos, episcopoSy 
'' abbates, comites et majores barones^sigillatimper Uterus 
'' nostras. £t preterea &ciemus summoniri m generaU 
per vicecomites et ballivos nostros^ omnes illos qui de 
nobis tenent in capite^ ad certum diem ; scilicet ad ter- 
minum quadraginta dierum ad minus ; et ad certum 
'* locum ; et in omnibus literis illis summonitionis^ causam 
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8iii&in<mitioai» exprimemus ; et aic facta Mittim4initi<Aie 
^^ negotium ad diem asBignatum procedat> secundum cmt" 
*^ nUum -Hiamm quipretenM Juerhti, quamvis non asnies 
^' simimoQhi Teneriirt." 

The commune cenciUum regni was to be summoned de 
auxiUo assidendo, but for no other purpose, or it would 
have been expressed in tbe charter. It cannot be pre- 
8Utned> that so important a priyilege as that of changing 
old laws> and making new ones, would not httve been ex- 
pressed in distinct terms^ clearly and plainly^ if such a 
privilege had ever been enjoyed. But there are not 
grounds for such a presumption^ such a privilege had 
never been granted byi charter^ and it could not have been 
otherwise obtained* 

It is observable^ that no provision is made in this 
charter with respect to aids to be demanded of the 
king's immediate tenants^ who did not hold by military 
service^ and were liable to talliage ; or to the king's ten- 
ants in chief of ap escheat; unless included in the words 
" qui de nobis tenent in capite." 

The struggle between John and his barons^ arose from 
the violation of their rights^ which had been granted by 
the previous charters of his predecessors. Few^ if any^ 
new liberties were then acquired ; and it is a mistake to 
suppose^ that any important change took place on this oc- 
casion in the constitution of the government of England^ 
which had been Umited in principle^ but absolute in prac^ 
ticcy but it was limited only so far as had been conceded 
by charter, John's charter reduced to practice the limited 
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principle of the gorermnent wUdi liad been diiNgttded. 
The frequent confirmaUom of the charters bj the same 
princes, the snceessors as well as the pyidsfecsssrs ef Jolin, 
shows how little they regarded the liberties of their sub^ 
jects^ except when compelled by arms or their peconiarj 
necessities. 

Neither record nor history will justify the conclusion^ 
tibat any legislative assembly^ properly so called^ existed 
in England before the death of king John. 
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CHAPTER IV. 



HENRY lit. 



Henrt^ at bis father's deaths was but ten years of age^ 
and bis kingdom was miserably distracted. Louis^ son of 
tbe king of France^ was in tbe country^ at tbe bead of a 
considerable army^ and many of tbe discontented barons 
had joined him. William^ earl Marshall^ was selected by 
the nobles^ who adhered to tbe late king^ as guardian to 
tbe young sovereign. 

To conciliate tbe people^ twenty-four days after bis 
father's deaths a new charter^ tested 12th Nov. 1216^ 
was issued in the king's name^ by the advice of the pope's 
legate^ the earls of Pembroke, Chester, Derby, &c. &c. — 
It is nearly a transcript of the charter of John, omitting, 
however, the important clause respecting tbe not-assessing 
an aid, except by tbe advice of the " commune concilium 
regni^^^ and that of the manner of summoning the said 
common council, namely, that of summoning the greater 
barons by special writs, and the lesser by the sheriffs.-— 
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There is a clause inserted^ to account for this omusioit^ to 
the i^dlowing effect:-— 
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Quia vero quedam capitula in priori au*ta contiaeban- 
tur que gravia et dubitabiUa videbuntur^ scilicet de scu- 
tagiis et auxiliis assidendis^" and adding^ (after other 
matters specially mentioned^ as omitted in the new char- 
ters) ^^ placuit supradictis prelatis et magnatibus ea esse 
in respectu^ quosque plenius consilium habuerimus; et 
tunc faciemus plenissime^ tam de hiis quam de aliis que 
occurrerint emendenda^ que ad communem omnium uti- 
^^ litatem pertinuerint^ et paeem^ et statum nostrum et 
'^ regni nostri."* 

The persons who were of the king's council^ and advised 
the issuing this charter^ are described in a letter to the 
justiciary of Ireland^ announcing Henry's accession to the 
crown^ in which he is made to 8ay> '^ oonvenerunt apod 
'^ Gloucestrem plures regni nottri magnates^ episcopi^ 
'' abbates^ comites^ et barones^ qui patri nostri viventi sem- 
'^ per astiterunt fideliter^ et devote^ et alii quamplurimi;" 
by whom he had been^ with all« due formalities^ crowned 
king ; and then referring to the charter^ he announces his 
intention of granting Hke liberties W the people of Ire- 
land^ which he did by a writ tested at Gloucester^ 6th Feb. 

*' Bex archiepiscopis^ episcopis, abbatibus> comitibus^ ba- 
** ronibus, militibusj et libere tenentibus et omuibus> fideli- 
bus suis per Hibemiam constitutis^ salutem. Fidelitatem 
vestram^ &c. volumus quod &c. libertatibus regno nostro 

• First Report, 77. 
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*' Anglie a patre et nobis concessis^ de gratia nostra et 
*' dono^ in r^no nostro Hibernie gaudeatis^ vos et vestri 
" heredes in perpetuum ; quas distincte in scriptum re- 
'^ daetai^-de eoa9muni consiUo omnium fideUum nosirorum 
'^ vob]» mittimus^ signatas sigillis domini nostri 6. aposto- 
lice sediijl^ati et fidelis nostri comitis W. Maresc. rectoris 
nostri et r^ni nostri : quia sigillum nondum habuimns : 
easdetn processu temporis^ de majori consilio^ prqirio 
sigillo signaturi. Teste apud Okmc. 6* die Februarie."* 
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Tkis first charter of Henry was directed to be published 
in etery county^ and the sheriffs were to hare it read in 
his county courts ^^ Cartoi Ubertatum quas baronibus et 
" omnibus alUs de regno nostro per commune concilium 
^^ regni nostri concessimus^** and the contents thereof 
were directed to be strictly observed by all the lieges. 

In the letter to the justiciary of Ireland, the members 
of the eoundl of Bristol, are stated to have been . only 
prdates, earls, and barons, in this writ it is stated to have 
been made "per commune concilium regni^^ which shows 
the- king's court of prelates, earls, and barons, were the 
compofients of the common council of the realm at thatda^, 
Henry was then in pupillage, and this council being in- 
vested with the royal authority, did every thing in his 
name. H^id the king been of full age, this expressed as- 
sent or advice might not have been necessary, unless re- 
quinfed by the' king. There is another document which 
directs, "per commune concilium regni^" that no charter 
or cbnfirmation, &c. should be sealed with the great seal 

» Feed. N. £i I. p. \%\. 
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during the king's nonage^ and if any were so sealed ihef 
should be null and void^ 






Provisum est eciam per commune eandUum regtU 
nostril et coram preedictis omnibus^ quod si aliquft carta^ 
'^ vel aliquie Uter» patentes^ factdd secundum aliquam pre- 
" dictarum formarum^ sigillatse inveniantur {Hredicto si^o 
'^ irratae habeantur et inanes. Testibus prenominatis et 
'' multis dife." 

This provision related merely to the exercise of the f<^al 
authority^ and was in fact but an enactment by thai au* 
thorily, then vested in the king's guardian and council> 
which was emphatically considered the eouncil of the kmg" 
dom. 

The charter of the second year of Henry III. likewise 
omits the dauses in the charter of John^ respecting the 
assessing of scutage^ and the convention of the common 
council of the realm^ for the purpose of assessing extraoTi* 
dinary aids and scutage^ without^ howevw^ assigning any 
reason for such omission as in his first ; nor does it contain 
any new provision in lieu thereof; but^ at the end, there 
is a provisicm that s^utage should be taken at it had been 
in the time of his grandfather Henry the Second* which 
was a certain and fixed payment for every knight's fee. 

Henry issued another charter in his ninth year, which 
their lordships say, '^ was afterwards always deemed the 
" great charter of the liberties of the kingdom"^ This 

• Tint Report, p. 79. 
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abo omits the before-mentioned clauses of John's charter. 
'' It is remarkable^ (says the Report) that Mathew Paris^ 
'^ who was a cotemporary^ was not aware of these omift- 
^' sionsj for he sa js^ ' Istarum antem tenor chartanun 
" superins habetur expressus^ ubi histona agitur de rege 
'^ Johanne^ ita quod chartee utroromque regum ia nuUo in- 
'* veniuntur dissimiles.' " It may be questioned if this 
darter of the 9th of Henry^ was considered emphaticallyj 
as the great charter of Ubertietj for the charter trans- 
mitted to Ireland in the twelfth year of Henry^ as the 
great charter of Ubertiesy was declared in the accom- 
panying writ to be the charter of Johfij by which it would 
appear^ that John's was then considered the charter of 
liberties^ and demonstrates that in those days there pre- 
vailed the vacillation^ and uncertainty^ attendant on all 
arbitrary and unsettled governments. This latter charter 
was granted in consideration of the grant of a fifteenth of 
all moveables. 

Notwithstanding the omissions of the clauses in Henry's 
charters^ " the substance/' of them^ '^ was agreeable to 
the ordinary mode of granting aids to the crown^ and of 
convening an assembly for that purpose during part of 
the reign of Henry^ and during the reign of John^ prior 
to the charter/' it was, indeed^ but a conformity with 
the Conqueror's -charters. 

In his fifteenth year^ Henry exacted scutage at a 
higher rate^ than that provided by the charter^ " by the 
" consent of some by whom H was payable" Mathew 
Paris says^ '^ Convenerunt ad colloquium apud West- 
^' monasterium rex cum prelatis et aliis magnatibus regni^ 
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'^ u][>i ea^^it S(;atagiuin^ de quqlibet scuto tees marcas^ ab 
'^ omiu|)U8 qui baroniastencbaat^tam laiciBquamprelajjp." 
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It appeavn ^at Henry had repeatedly iirged> thai the 
pharter i£ the ninth year of his rei^ had been ac^ed 
'^ dozing hia minority whilst he was under tatelage^ i^id 
that it w;as not binding on him. At the same time his 
arbitrary conduct^ in various instances^ had excited 
great discontent and disturbance^ and he had been ro- 
peatctdly required to cQ^fim that charter." At lengthy 
in the twenty-first year of his reigi^ he granted a confir- 
mation in consideratioQ.c^ a grant of the thirtieth part of 
certain description of moveables, ^hich is stated^ in a 
writ, directed to the sheriff of Kent, tested 2d July, tp 
haviebeen granted by the archbishops, bishops^ abb9t% 
priors^ earls aad barons^ *^ Miu$ regmnoUri p^o mi el. iui^ 
tnlhmU.'* And to the writ is added a clause, that the 
grant should hot be drawn into a precedent.* Th^ grant 
from the clergy, *' terras habenteB que adecclesias suas nan 
pertinent" Mathew Paris states, that this assemUy oon« 
sisted of ^'mfinita nohilium muUUudo scilicet regmioiu 
noHHtas." 

The conunotions raised against the king in 1337, bjr 
Richard, earl of Cornwall, the king's brothi^, caused a 
meeting to be held at London, and Henry, in the thirty- 
seventh year of his reign, confirmed the charters of his 
ninth and twenty-first years.^ This charter fixed the sclief 
of a baron at one hundred marks. For this confirmation 
a grant was made to the king of a fifteenth of the motre« 

• First Rtpcnrt, 84. 
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ablas of tlM «rchbishops> bishops^ abbots^ priors> carls, 
faaroni^ kni^^s freebolderfi, *' et omnes tk regno" 

In the twedty-sixth year of Henry^ 1242, he summoned 
An assembly of the commune conciiium, from whom he de- 
manded an aid> wUdi they refosed to grant, and the 
meeting wa& diaaolved by the king in great anger. From 
Jtf athew Paris^ it appears^ that this assembly consisted of 
the srcbbishop of York> the bishops of England^ abbots 
^mA priors^ all the eath, aiad almati aU the bioofis of tlie 
Idngdoaofi. 

A writ, tested on thie l3th May^ 28 Henry III. com- 
mencea thus :--<^'^ Sciatii quod de commutn conctHo re^ni 
'^ nfittri proviaum estj quod edmus apud Novum Castrum 
'* super. Tynam cum equis et annis»" &c. This lodks like 
a legislative enactment, but it refers to services beyond 
thoM duis by tesure^ 

In the year 1246^ according to Mathew Paris^ ^' rex 
*' missut UterU. iuii toUus. regni mugnaHs canvocavii" to 
meet ii% London in Lent, to treat of the. state of the king* 
d«B^ and in speaking of this assembly, he says, '^ Con* 
veniefiUbm igUur ad patUamentUm memoraiumtotius 
regni.magnn^ibm" The word parliament, to des^ibe 
a national a88embly> was for the first time a^^ed by any 
hisUNriaxk, but a writ mentioned in die thirty-third note to 
first .Report, 2& Henry HI. speaks of the parliament of 
Runnimedef ^' Farliamentum Runmmedt^^" which, haw- 
ever, had " no resemblance to a legislative body^ but was 
a meeting of two parties in arms for the purpose of con- 
cluding a treaty of peace ;* and the wwd parliamcntum 
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was used in this writ in the meaning of coUoqidum, whidi 
was the original import of the word. Numerous writs 
are on the Irish patent rolls of licence^ '^ ad parliament 
landum cum HibernicU inimicit," 

This assembly was composed of bishops, earls, ba- 
rons, abbots, and priors. In it the grievances of the 
country from papal exactions were detailed, and three 
several letters were written to the pope ; one from the 
bishops, another from the abbots and priors, and a third 
from the earls and barons, which last were all specially 
named in their letter, with those additional words, ^' et 
'^ alii totiiu regni AngUm baronesy proceres, et magnaies^ 
'* et NOBiLES PORTUUM MARIS hobitores* necnon et clerus 
*' et populus universus." Those present in this assembly, 
must have considered themselves as answering for their 
tenants. The barons of the Cinque Ports are here deno- 
minated nobiles.\ It is presumed, because they had noble 
or baronial jurisdiction in their liberties. 

A writ issued 38 Henry III., the king being in Oas- 
cony, and the queen and the earl of Cornwall r^ent8> 
entitled in the margin of the roll» ^ de magnaUbua vocaHi 
'^ ad concilium^** is directed to the archbishop of Canter- 
bury, and b^ins, '^ Cum quedam ardua et urgentia ne- 
*' gotia statum nostrum et regni nostri tangentia, ha- 
'^ beamus vobis communicanda, que sine consilio x)estroy et 
'' aliorum magnatum nostrarum^ nolumus eapediri vobui 
'^ mandamus," &c. In this writ, the king exercised the 



* Barons of the Cinque Ports, 
f First Report, p. 91 and 95. 
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foyal right to summons his barons to his assistance in coun- 
cil. Several similar writs were issued by Henry about 
this time. A remarkable writ issued 11th of February^ 
in this same year, states, that the earls, barons, and 
other magnates, had engaged to repair to London in three 
weeks after Easter, with horses and arms, ready to proceed 
to Grascony. This writ was directed to the sheriff of Bed- 
ford and Backs, and is tested by the regents ; and the 
sheriff is directed to cause two lawful and discreet knights 
for each county, to be chosen by them, vice omnium et sin" 
gulorum eof^ndemj to come before the king's council at 
Westminster, '' ad providendum unacum militibus aliorum 
*^ coinitatuum, quos ad eundem diem vocari fecimus, quale 
*' auxilinm nobis in tanta necessitate impendere voluerint. 
'^ Tu ipse militibus et aliis de comitatu predicto necessita- 
f' tem nostram et tam urgens negotium nostrum diligenter 
exponas, et ad competens auxilium nobis ad praesens im^ 
pendentium efficaciter inducas : ita quod prefati quatuor 
milites prefato consilio nostro, ad predictum terminum 
^^ paschee, respondere possint super predicto auxilio pro 
^' singulis comitatuum predictorum." 

This writ is the more remarkable, as it appears to have 
been the first attempt at representation, and giving con- 
sent to the imposition of an aid by elected deputies for the 
shires. The object of the writ was double, first, to obtain 
a commutation for services and a voluntary aid. But it 
'^ tends strongly to show that there then existed no law 
'* by which a representation" was specially provided, for 
the constituting an assembly for granting an aid. Their 
lordships conclude, the constitution of the government was 
to this period the same as it was in the reign of John^ 
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and that this substitution of two elected knights fov each 
county was a novel proceeding. The administration oi 
justice between individuals continued the same as hidiertow 
" But the weakness of Henry, his necessities^ the di»- 
" tress of the country, and the power and ambition of in* 
dividuals, began at this period to involve the kii^ ia 
great difficulties, to urge him to arbitrary conduct, and 
'^ to lead to that opposition which produced a civil war, 
annihilated the royal power, and led to the gradual «i- 
tabhshment of the system of legislaHon, which even** 
tnally prevailed in England."* 
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We now approach, say their lordships, a period when 
every thing prepared the minds of the people for changes 
in the governments^ a revolntionaly period of civil war 
and commotion. The king, a captive in the hands of a 
few of his powerful subjects, became an engine to fonmd 
their ambitious projects. The events of the remainder of 
Henry's reign would, in modem pariance, be denominated 
a period of revolution, which first imposed checks on the 
royal authority, and afterwards led to the new mjodelling 
the constitution, by the . introduction of a deliberative le- 
gislative assembly, called a parUamenL The events we 
have seen occur in France, Spain, Portugal and Naples, 
in our own times> are very similar, and the result has 
been the same in the three last, as fetr^as the pditual 
dramas have proceeded. Free constitutions were estab* 
lished in these countries, which the respective monaidis 
have abrogated, and set aside by the restoration of the 
ancient absolute sovereignty. Henry, assisted by the 

• First Report) see p. 97. 
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talents and bravery of Lis son Edward^ regained his abso- 
lute power^ but the it\fluence of these commotions was not 
destroyed by the counter-revolution^ and the turbulent and 
restless spirit of liberty whidi had been excited^ although 
suppressed for a time^ was not extinguished^ but at length 
succeeded in establishing the rational and just system which 
lias eveft since be^i a model £ofr the world. 

It is probable^ that in due time, the influence of the re- 
volutions of Spain, Portugal, and Naples, will produce 
similar results. Whatever constitution arose out of the 
revolution in France is new^ the most influential and pow- 
erful of the ancient French nobles, have been made patn 
de France, and obtained a seat in the chamber of peers ; 
many of the revolutionary nobles of the empire have also 
attained that dignity ; but there are many of the ancient 
noblesse bearing the titles of duke, marquess, count, vis- 
count, and baron, who have no pretensions to claim a 
seat. They are nobiei but not peers ; the present peerage 
of France is a new insHiutionj and the sovereign, in se- 
lecting his materials, to constitute that body, chose some 
of the most influential and powwful, by property or ta- 
lent, from the old noUes, but he left the great bulk of 
them where they were, as noblesse de Vancien regime. So 
it was in tUs formation of the new constitution of the par- 
liament of England; the cases are analogous in every re- 
speet. The earls and barons by tenure, were the ancient 
nobles of England; as tenants of the crown, they were 
bound to suite and service to the king in his court, and in 
his army, on certain occasions ; they were the nobles^ the 
magnates, and the proceres of the nation, but they pos- 
sessed no authority beyond what the king had granted, and 
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have we any right to presume them possessed of mcH'e 
than the charters give ? if we have not^ then is their au- 
thority clearly defined. A new constitution arises out of a 
revolutionary period^ and the king feels it expedient and 
necessary for his own safety> and his people's benefit, to es- 
tablish a free legislature ; he summons all the earUy and 
the most influential of the barons by tenure, to fonn part 
of his new chamber of peers, but he also calls thereto 
many individuals who were not barons by tenure, but had 
acquired great wealth and possessions by subinfeudatioii 
and purchase, and they became peers also, whidi proves 
that wealth and power were the qualities which induced 
the choice. In the new arrangement, the judicial power 
of the curia^ or aula regis, could not be abolished, there- 
fore, its powers were transferred to the newly-established 
hou^e of peers — ^a transfer effected without difficulty, cavil, 
or objection, because there were very few affectefl by it, 
and those few having lost their power and influence 
by the diminution of their estates, although possessed 
of their baronies, or a part of them, yet would feel little 
desire to possess the expensive privilege of attending the 
parliament; and, if they did dislike the change, their 
discontent would be disregarded, if not supported by the 
power and influence of wealth. The transfer of the judi- 
cial power of the king's high court to the house of peers,, 
made all barons by tenure, liable to fine and amerciament^ 
if they did not attend when summoned to parliament, while 
persons who held by an inferior tenure, were not compel-t 
lable at the sovereign will to become peers, and might mi 
did with impunity refuse to attend ; they were, however, 
fined, but on appeal the fine was remitted. 
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The king's necessities having led him to many oppres- 
sive and arbitrary acts; made him very unpbpular^ but 
induced him to call a meeting of the common council of 
the nation^ which he summoned to meet at Oxford in the 
£orty-second year of his reign^ which^ as observed by the 
liords' Committees^ was '^ the first assembly having attri- 
buted to it the appellation of parliament, in any authen- 
tic document^ although some of the former assemblies of 
the same description are denominated parliaments by 
" contemporary historians." This assembly assumed an 
authority and powers till then unknown iji England^ 
" operated a great revolution in the government^ and 
" finally produced a civil war^ fatal for a time^ to the king's 
" authority^ his army having been defeated in the battle 
*' of Lewis^ himself taken prisoner^ and compelled to ac- 
" cept such terms as transferred his authority to the hands 
of hii victorious enemies^ who kept him captive^ and 
used his name against himself. This continued till the 
fifty*8econd year of his reign^ when the battle of Eves- 
" ham, in which the earl of Leicester^ the great and ambi- 
" tious leader of the barons> was slain^ and the power of 
'^ his associated barons annihilated."* 

It is clear^ that in this reign the king frequently sum- 
moned the magnates or nobles> for the purpose of counsel 
and advice^ and sometimes required them to grant aids^ 
but^ on some occasions^ those present in these assemblies^ 
declared their incompetence to grant for any hut them* 
selves^ and that they could not bind those absent — 
adding, that the utmost they could do^ was to endeavour 

* First Report, p. 99. 
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to prevail on the comumnitas regni to make audi a 
grant.* 

The meeting at Oxfcn^^ in June^ 1256^ is styled by tke 
king^ in the writ of safe condact to the messengers of 
Uewellin^ prince of Wales^ parliamenium nostrum, Inlt 
the king was then a prisoner in the hands of Leice6t6)r> 
and others of his barons^ who had assembled a large mili- 
tary force^ by whom he had been before comp^Uttd to 
transfer the royal power to a committee of twenty-*fbut 
individaals> twelve to be named on his part^ and tweivifeon 
the part of the barons (^proceres") who should wecft 
him at Oxford ; by this committee^ ''the stifie &/ the kkig- 
" dom was to be ordained^ re^ifiedj and reformedJ^'f Itk 
modem language was to receive a new constUuUon, ot be 
revolutionized. There appears^ however, very little of a 
popular feeling in the matter, as the twelve were to be up- 
pointed bif the barons. This revdutionary committee Were 
empowered to make any r^platioiis they thought expe- 
dient, and the king promised to ratify whatever reforiali- 
tion or ordinance they should surest. 

The committee elected four persons to nominate a council 
for the kmgj which he confirmed by his writ. These lour 
nominated fifteen others, nine of whom were of the twelve 
selected by the bardns, which, being a majori^ enabled 



« These cireanutaDCes point out (he trtte distinctioa b«t«r6M a 
magfimn condHum and a commun9 coneiliutn ; the former wbs ji m a if 
ing of tiich at the kiog chose to sammoiH to avail himself of (btir 
advice, the latter an assembly of all, for the purpose of granting him. 
an aid, 

f First Report, 103. 
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them to aot in the king's namc^ and in fact placed all the 
power of the kingdom in their hands. As the ordinaneea 
of this anemUy do not appear on any aathentie r^cordj it 
is probable they were d^gnedly deetroyedi after the bat^ 
tie of Bvesham had produced a connter-^reroltttion } but 
histoiiails rclate> that the committee of twenty-^nr re* 
quired the king to confirm ih4 greiU charter^ and to glv^ 
to them the apptitoimeut of all the great offices of state^ 
atMl of the keepers or governors of the king's castles. It 
was ordained^ tiiat the punishment <^ death ihould be in« 
fiicted on all who opposed their ordinances^ and that jiar- 
Uamenis should be held three specified times a year^ on 
wfaidi the kfii^e oouncil^ maaning the fifteen^ should at- 
tendj (even if not summotusd) to tiie comuMm business of 
the fiaticn. These porUam^nU were merely'meetinga iX 
tiie tcMia regiiy tot the administration of Justice^ the 1^ 
gislatho power was provided fbr by appalfllliig twelve 
fereonfl lo triaa with the king's coondl^ fop the Mi$m 
m^ni tf th^ kmdy on Ai ooumoii affafai and busiAfitt ef 
tiienaiieflY 
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All the persons indttded Under the wotdB, Uut h 
commun de la ierre/ were to be represented in future 
^ by twrive^ ^pradei kommei/ eleefeed by the parliament 
'' at Oxfyti, the bmims, and k conmmn were to be bouud 
^ by #liat the twelva sh^d Ao." ** The twelve^ it 
sMMi Were appoiuted perman^itlyi aathere is no tittce 
of a fiiture app^tment^ and yet 1$ Mntmun were to be 
bound by what they should do^ in every pitt>liament at 
'^ which they should attend."* 

• V\n\ Report, loa. 
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The whole proceedings <m this occasion were those of 
a rerolationary body^ not bound by precedent, but adopt- 
ing such measures, as they thought best calculated to se- 
cure their success and cement their power. They as- 
sumed authority oirer the whole kingdom, and took, and 
compelled others to take, an oath of assoeiati^i, to main- 
tain the authority they had assumed, calling themselves 
'^ Le Commun de Engleterre," an example followed, in- 
tentionally or not, is not important, by the revolutionists 
of Charles the First's reign, who assumed the title of 
'' The Commonwealth of England" 

m 

The chief justiciary, and the chancdlor^ were required 
also to take an oath, to do right to all persons according 
to the provisions made by the committee of twenty-four, 
the council of the king, and '^ ks hmz homes de. la ierre^ 
*^ ke U junHmt eu eesies cheaes a aider et meniemr*' 
The governors of the king's castles -w&tm also reqmned to 
take an oath, whidl placed them under the control Of the 
conventional government for twelve years, and fpur knights 
were appointed to each county, to examine into the con- 
duct of sheriffs and other officers. 

The king was compelled to assent to these revolutionary 
provisions, and his son Edward to swear to .their observe 
ance, as were dl others without exception. Thus, in the 
council of. fifteeb, and the twelve elected to represent the 
commons of the land, was vested not only the legislative^ 
but the executive power of the realm. 

The king afterwards absolutely abdicated his royal au- 
thority by a writ, tested the 10th of October, in his 42d 
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year — ^^ It declares^ that the king wills and grants^ that 
whatsoever his council^ elected by him and the commons 
of the kingdom, (par le commun de nostre reaume^ as 
expressed in the French language, and in English ^ by 
the hndsfolk of our fcingdom/) or the majority of them 
*' had done, or should do, for the honour of God, and the 
" fealty of the king, and for the profit of the kingdom, 
^* should, as the council should ordain, be firm and estab- 
lished in all things for every and he commanded and en- 
joined all his subjects, to hold and swear to maintain the 
same," &c. &ci These writs were sent to every county 
in England. 

The provisions of Westminster in the 43d of Henry, 
although in the name of the king, were of the same 
revolationary cluucacter. By the record, the statute ap- 
pears to have been made /^ Convementihus tfud Westm. 
in qtdndena Satfcta MichaeUs ipso Domini r^ge et mag- 
naUtus suity de communi amsilio et consensu didorum 
'' regis et magnatum" and has the apparent character of 
a regular and settled government. *^ But -these same pro- 
'^ visions are inserted in substance, in the annals of Bur- 
" ton, under the title of provision's baronum," con- 
cluding thus — '^ Ces sunt les purveances et les etablissi- 
'^ menz fetz a Wesmoster, al parlement a la Sant Michel, 
" par le rei et sun conseil, et les xiL par le commun con- 
" seil eduz par devant le communance de' Engleterre, ke 
'^ dunke fu a Westminster le an del regne Henri, le fitz le 
" rei Johan, quarantime terz."* 

• First Report, ISI. 
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This parliament Was held at Michaelmas, and> therefore, 
was not one of the three regular parliaments, or king's 
courts^ required to b6 assembled three times a-year by the 
provi^Otis of Oxford^ which were the parliaments §c(f 
judicial purposes; this was specially summoned for geBelral 
purposes. 

In the 45th yea^ of his reign the kibg mftde a general 
appeal to his pe<^le, and appointed a meeting at Windsor, 
which the earl of Leicester and his adherents etidearoured 
to counteract, by appointing an assembly to be held itt 
opposition to the king, on the very same day at St. 
Albans. They summoned three knights from each shire 
to attend this meetii^, to he, (as is stated in the king's 
writ, prohibiting the meeting) '^ corwn ipsitf^ spud 8a&6» 
turn Albanum, secum tractattiri super cOmmuaibua ne« 
gotiis regni nostri, et nos et predioti proceres noetri m 
eundem diem apud Windsore convenireDius dd tractAn» 
'^ dum de pace inter nos et ipsoBi'' The writ proeeedd, 
" Tibi precipimus quod illis militibus de balliva tua, qui 
vocati sunt coram eis ad diem predktum^ firmiter m* 
Jungas ex parte nostra^ ui ad nos die predicta vemeni 
apud Windesor; et eis etiam distincte inhibeas ne dicto 
die aUbi quam ad nos accedant« set eos modis onmibtts 
'' venire facias coram nobis ad diem predicCum, Hobiscum 
super piemissiftc^/^Stiitfffi habiluros; ut ipsi per eflectuni 
operis videant et intelligant^ quod nichil attemptar^ 
propoaimus nisi quod honori et eommuni utilitati regttr 
'* nostra noverimus convenire.**^ 

This act of the earl of Leicester, and his adherents, 
was a step farther in their revolutionary career; they called 
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three kiughts as representatives iar each shire, to ireai 
mkk themj in opposition to the king> who had lummoned 
the lawful commune concilium, or parliament^ as it be- 
isaine now to be called, at Windsor, undoubtedly with a 
view tp supersede th^ king's authority altogether, and Co 
dterior proceedings. This appears to have been one of 
those extraordinary measures which arise out of circum- 
(|tanee9 iii revolutionary times, and was probably th^ first 
suggestion of, and led to the establishment (d a represen- 
tative l^slative assembly in England. 

It i^pears, however, that this meeting at 3t. Albans, 
did not take plaoe. The contritions between the king 
imdihe hanms were settled by a temporary arrangement, 
aid ll^ grfmled ^ general pardon to all tiiese wb^ had al- 
VMdf » Of ^hottldy within a certaw time, affix their seal to 
^ certain instrument to that effect. The earls of J^eice^ter, 
Marshall Warren^ Roger de Mortimer, Hugh le Pespen«er, 
William Bardolf, John de Burgy Henry de Hastings, 
John Fit^ohn, Robert de Vespont, William de Mun- 
diensy, John Fitxallyn, Nicholas de Segrave, and Oeoffery 
de Lucy, were among those who had not signed. 

The king by a proclamation tfi^ted at Weetminster, 3d 
May, in the 46th of his sreign^ deolarqd his re^lutian no 
ioHlger to submit to the provisions of Oxford, which he 
dmeunced as being to Uie pr^judioe qf himseff and the 
jpojful authorit^j and to the injury of his subjecta; that 
be had been absolved by popes Alexander and Urban, 
firm the obligation of the oaths he hi4 taktn to ob$erve 
l]|ose provisions ; but that all the liberties of the great 
charters should be observed^ In all these instruments the 
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king styles the persons composing the meeting at Oxford 
his barons. 

After this attempt of the king to disenthral himself 
from the domination of the barons^ it was agreed to refer 
their differences to the decision of the king of France^ who 
made an award to restore the king to the state of power 
he ^^osaessed previous to the provisions of Oxford^ but con- 
firming all the charters. 

^' On this award of the king of France, it is observable^ 
'^ that thef'e is not contained in itj or in the instruments 
of submission recited in the preamble, mention of any 
legislative assembly of the country y or of any description 
"' of persons ebgaged in contest with the king, besides 
barons^ except the words, ' aln qUicumque prasenU 
compromisso consenserunt/ used in one clause. It 
seems, therefore, scarcely possible, that the legislative 
assembly convened at Oxford, should have consisted of 
'* any persons, except such as might have been comprise 
under the general denomination of barons J** 
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iThe award of the king of France, was not acoeded to 
by the barons. Many offers of compromise having been' 
made, and rejected, on both sides, an appeal was agaih 
made to the sword, and, in the month of April, a battle 
was fought at Northampton, in wliich the king's party, 
commanded by prince Edward, were successful ; but^ ih 
May following, the king was defeated, and himself and 
his brother Richard taken prisoners in the battle of Leweti 
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in Sussex. Prince Edward was compelled^ by this mis- 
fortune^ to treat with Leicester and the victorious barons^ 
and with his cousin Henry^ to become hostages in their 
hands till all things should be settled by the authority of 
parliament. This treaty concluded on the field of battle^ 
was called the /' Mise of Lewes" was acceded to by the 
king, and appears to have been the first appeal to the eh* 
dsion -of a parliament, A parliament met in London in 
June following, and consisted apparently of knights 
elected for the several shires, as well as of persons sum- 
moned by special writs^ Imt not of representairoes of cities 
and boroughs. 

Leicester and his adherents now assumed sovereign 
power^ and proclaimed the peace which had been made in 
all parts of the kingdom, and ordained, in the king's name, 
with the advice and assent of the bEurons, that no one 
ahould bear arms, without the king's license, on pain of 
life and limb. Other writs were issued, appointing 
keepers of the peace, m twenty-nine counties, until *' by 
"us and our barons the state of our kingdom be regulated" 
And each <x>unty was directed to elect four knights^ and 
«end tbem to the parliament to be held in London, to be 
there^ at latest, on the octaves of the Holy Trinity. 

" To give consistency to the language of these writs, 
" the knights thus elected, must have been considered as 
" representing such barons wi were not personally sum* 
" monedj as, appearing for the community of barons of 
" each county."* 

• Pint Rtport, 158. 
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Nine conntiet are aol mentioiied in these wriU« nor 
deti it appear that writs were directed te any of then, 
nor is mention made of any cities or boroaghs. 

A parliament met in Londen abont the fieast of St* Johp 
the Baptists 94th June, 48 Henry III. in which a trQ9^ 
of peace was made between the king and hb son £Sdwwrd 
on one part, and the prebtea and proeeres, and all the 
idfvnmanity of the kingdom on the other, ^ Ad refimnar 
'^ tionem status r«^ AngUe eUgantor et nominentor irm 
disoreti et fideles de regno, qni habeant authoritatem et 
potestatem a domino rege eligendi seu neoiinandi, woe 
" domini regis ^ ceasiliarios novem ; de qoibus novem tree, 
'' ad mBXL$, alt^natim sen vieiarim 6emp«i m^ m curia 
^* pnesentea,"* 
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" l\ is tbe^ provided that ibe king> k§ Ifo mtok^ qf 
^' ih^e ninQpw9<m$j ^h^ld dispose of all the bosiaeaa ef 
'^ the kii^dom, oppoint the justioiary, chancellor, tre^- 
'* snrer, ^ni 0fi qH^ cffie^n Mh grwA aad imali^ te. 
" imd th^to nine were remiMreable, and ethers to he ap- 
pointed by the advice of the threiw by whom the first 
^^iWM^ion should be made;" and in case of diaagie** 
ment, the decision, irtt le be of twe-4hi]rd8 of the liio 
bodies of three and nine, erentnally leaving the dedsion 
to the lAnoe. 

On the 23d of June, in the lMrty*eighth year of Kfmy, 
« writ issued in the king's name, appoii^tiing the bishop 
of Chichester, and the earls of Leicester and Gleuooiier, 

« rinft M«roft, 199. 
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to name (h^ nine^ by whwe adyice the kingdom was to be 
gOTemed^ whidbpui the whole power of the kingdom into 
the hands of the earl of Leicester^ who was the onl^ per^ 
son authorised by king's license to proceed teith horses 
and amum 

Under these euroumstanoesy was assembled the pailia^ 

ment of the 49th oE Henry the Third, the writs for 

summoning which, are still considered the earliest on re« 

cord, fixr summoning a parkamenL The first writ on the 

ndl was tested at Worcester, 14th Dee. 49 Henry III. 

directed to the bishop of Durham. It recited, '^ that 

" prince £dward had been delivered as a hostage, ^pro 

** pace m regno oiseeuranda ei ^ftrmanda^* and that it 

^^ became necessary that the king should have confierence 

^' with, and the advice of the lushop, ^ et aUonaH prela- 

^' iorum ei nusgnatum naatrorumy and commanded the 

*' faiahflfi to be at Ixxidan in the octaves of St. Hilary, 

^* ' aobificum €A com prediotis pralatis et magnatibua nos- 

^^ trie qnoa ibidem vooari fecimus super premissis traeta* 

^' Inri ei eoudlimn vestrnm impensuri/ '' &c. Writs were 

also iMUfid to the apehbishop of York, the dean of York, 

the bishop of London, and seme other bishops, the bishop 

eleel of Bath and Wells, ike 4eans of Exeter, Wells, 

Sanim^ and Linooli^ to sevetal abbots and priors;, the 

carb of Leieester, Gloucester, Norfolk, Qxfbrd, and 

Darby, and to Ralph de Cann^, and seventeen other 

laymen. 

'^ To the entries on the record, concerning these writs, 
*^ ave added the fdlowing: — Item mandatum est singulis 
'^ vioeeemitibvs per Angliam quod venire fadant dnos mi- 
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'' Uiis de legalioribus proborioribus et discretioribus militi- 
*' bus singulonLm comitatuum ad regem London in octabb 
'^ predictis in forma supradicta." 



" Item in forma predicta scribetur ciidbus Ebor. dvibas 
Lincobi^ et ceteris burgis Anglise^ quod mittant in forma 
predicta duo de discretioribus legalioribus et proboriori- 
bui^ tam civibus quam burgenibus suis." 



^' Item in forma predicta mandatum est baronibus et 
'^ probis hominibus Quintorum Portuum prout continetor 
** in brevi irrotulato inferius." 

'' Rex baronibus et baUivis portus sui de Sandwico sa- 

*' lutein. Cum prelatos^ magnates^ et nobiles regni nostri 
tam pro negotio liberationis Edwardi primogeniti nostri 
quam pro aliis communitatem regni nostri tangentibuis, 
ad instans parliamentum nostrum quod erit London in 

" Octabis Sancti Hiilarii conrocarii fecerimus^ ubi vestra 
sicut «t aliorum fidelium nostrorum presentia plurimnm 
indegimus> vobis mandamus^ in fide et dilectione^ quibns 

*' nobis tenimini^ firmiter injungentes^ quod, omnibus aliis 
pretermissis, mittatis ad nos ibidem, ^tio/Eior de l^aliori- 
bus et discretioribus portus vestri, ita quod sint ibi in 
octabis predictis, nobiscum et cum prelatis et magnatibns 
regni tractaturi et sup^ premissis auxilium impensuri, 

f^ &c. Similiter mandatum. est singulis portubus per ae." 

A writ is also directed to the sheriff of Yorkshire, to 
levy the expenses for the knights of that county, and in 
this writ the knights of the shires are stated to have 
been summoned, ^^ tractandum nobiscum et cum conciuo 
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KosTBO,*' while representatives of the Cinque Ports were 
required to confer^ '' cum prelatis et magnaUbui regnu** 
From the small number of the individuals summoned 
they may have been considered the same body. Many 
more of the prelates and noUes of the kingdom were 
omitted than summoned, this assembly being a mere 
packed meeting of the king's enemies, having him a pri- 
soner in their hands : none of the king's Mends were sum« 
m<med, but many were ordered to attend as criminals. 

The laymen summoned to this parliament were twenty-* 
three, all of the earl of Leicester's party, that of the eccle- 
siastics one hundred and twenty-two, including deans ^ ab« 
bets, and priors, whose successors were not summoned to 
parliament ; it was " evidently a party measure,*' not sum« 
moned upon any principle, but that of performing the will 
and accomplishing the designs of the dominant party. The 
knights representing the counties were,, of course, elected 
by the influence of the conservators of the peace, appointed 
by the earl of Leicester : in short, the whole appears to have 
been a revolutionary proceeding, unknown to the law, and 
one of the expedients resorted to by the earl of Leicester 
to confirm and establish his power. 
. ' ' ■ 

An agreement was made in this parliament, for the 
liberation of the princes Edward and Henry, the hostages 
delivered to Leicester, until the peace of the kingdom 
should be established, which recites, that in order that the 
ordinance, made at London in June, in the forty-eighth 
year of the king, under the title of " Forma regiminis 
damini regis et regni," might be better kept, the king 
was to command, and the prince to require the '^hauz' 
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hommes e- lei cemmun de ia ierrey' ci every county by 
theiE letters patent to that e&et* And thot nieithec the 
eari e( LeicM:er> ner any of his adherents, tfhoold be ag^ 
grieved or moleisted^ #or any act done dnring'the tinH^jtf 
War; and if the king or prmce did aggrieve tlie eaarl or 
his friends^ by reason of those things^ the^^' AatHe homing 
tt tes tommun de ht ^erre/ should be at fibetty to liof 
flgamst them^ and molest thein io- t^ir utmost ; shetiM 
obey'l^em in^ notlnng^-nntil^^hose things were remedied 
and redressed^ according to the ordinance above mentioned; 
ancF an oath WaSTto be taken l^ the kkig afid pHnoe^ said 
the ham hommes e les eommun de ia terpe^ that if ai^ 
one should aid the king, or princ^^ or toy otib^ agutist mi 
provifiMms of that ordinance, he should he MainM mti 
drnnherHedof hi case offehn^. 

It was also provided, that the prince ^ould exehuage 

> • • • V 

with the earl of Leicester, his eouiity, castles, and towns 
of Chester, Newcastle-usde]vLyne> and* th6 oa^e of ^th^ 
Peak, for other lands; and deMvet the eastie and cS^ (4 
Bristol until this exchange 8houl4be c<^]^le«e4, and many 
dther extraordinary conditions. To this. ^uMnt tte 
king, the princes Edward and Henry, ten bishops, th4 
prior of St. John of Jerusalem, the master of the tem- 
plars, and the mayor and'coiiniaonalty Jof Lcntdqn; .^ut 
their seals. 

^ . . . ' 

A writ of the 10th of March, 49 Hemy III. adk 
knowledges the reiease of prince Edward, imd h]& oonsin> 
Henry, and the writs were issued in their names, com^; 
mimding obedience to the ordinance; this release was^ 
however, but noyninal, the prince was still retained pri« 
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•oiier^ carried about with the kikig^ aud not suffered to go 
aaj where without a military guard. 

" It is remarkable^ that scarcely mention of any par- 
'' liatnent in this important year, of the 49ih of Henry, 
^^ la to be found in any contemporary historian/' 

Krom what Wikes, the historian, who is suppoied to 
IiftTe written in the reign of Edward the First, states, 
there is reason to beliere, that the earl of Leicester me^ 
Stated ulterior objects for his own personal aggrandise* 
ment, which led him to adopt measures to suppress the 
pdwer even of those hauz hammes who had joined him- 
uU, and to {nrevent their doing any thing againM him, 
W resolved-^-'' Majores deprimere ei eorum potentias an^ 
" nihilare^ confringendo cornua superborum; ut exinanitis 
*' majorum viribus, Uberius et fadlius vulgares sibi po* 
^pukt 9ubjugarei,** a policy attributed to the earl by 
subsequent historians, and supposed by them to haVe be^n 
" hi$ motive far calling to thiU parliament the represen" 
^ taUvee 6f counties, citiea, boroughs, and cinque p<Mft8.'^ 
He imprisoned the earl Ferrers, on a criminal oharge> and 
meditating a similar vicdenoe against the earl iA Oloucester, 
that nobleman, with John Qiffard, and others> fled to the 
Marches of Wales. Leicester, also compelled the king to 
deliter to him the castles of Doveif^ Soarboroughi Bambo- 
r#agh, Nottingham j imd Corf 6, as security for the jMreserV^-i 
tta of the peac^, and the castle of M<mtg(H!nety wab de« 
ttfvred to J<^a L'Estrange, one of lus adherents. 

Prince Edward fouiid means, at last, to escape fr<ten his 
military guard, and fled to the lotds Marchers of Walt^, 
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the earl of Gloucester^ shortly after, joined him with a 
considerable force^ and was followed by earl Warren^ 
William de Valence, Hugh Bigot, John Giffard, and 
others, whose forces together formed a considerable army. 
These individuals are styled in a writ of the 30th of May, 
of 49 Henry III. as rebels, and to have forfeited their 
dignities by their adherence to the king, and writs were 
sent to the keepers of the peace of the several counties, 
(clearly showing that the authority of the sheriffs was 
still suspended) stating, that the earl of Gloucester had 
joined the prince and the lords Marchers, and command- 
ing the keepers of the peace to summon all persons to 
attend at Worcester, with horse and arms. These writs 
are tested by the earl of Leicester, as justiciary y and 
three members of the council of nine, '^vice domini 
regis. 
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These proceedings led to the battle of Evesham, on 
the 4th of August following, in which the earl of Lei- 
cester was defeated and slain, and the king, being li- 
berated, in a patent, tested at Worcester on the 7th of 
August, announced the recovery of his full royal power^ 
and that during his captivity, the earl of Leicester had 
^^ used his name and authority against his will." 

'. The foregoing narrative must relate to a period of 
revolutionary struggle between the king and his barons, 
and the reader cannot fail to observe the resemblance 
which it bears to the scenes which . passed in the 
reigns of Charles the First, and James the Second, 
and in our own times in France, which, before the re- 
volution^ was very similarly circumstanced to England 



BENRT III. 95 

in the time of Henry. The king was absolute^ bat it 
was necessary that the parliament should register his de- 
crees— there was a inririleged nobility possesfldng feudal 
i^^ and aiithority, but there was no free constitution^ 
sad the exercise of power depended on the personal cha- 
ncier of the king> and his chosen advisers.— There was 
BO legistethre assembly, and the struggle between the 
ifMfN&rdgtt and the people, ended, after various vicissitudes, 
tt( Uttb ^MabHfiliAieiit of a eonstitutiim altooethsm mbw. 
So k wiMr in Bnglaad, during the period from John to 
SdwtiQ the Second; the king was absohite, with the 
oto^ioiki of thosii privileges of which he had divested 
himself by the charters of liberties; and, in the rights 
gnmted by those charters, no concession of the legisla- 
iivie power /o ihe pecpk was included, except that of 
emuenHng te the impotitien &f taxes, and the whole tenor 
ef liie records and history afford no evidence of the exer« 
etse of any other l^isktn^e power hi the common coundL 
The aasembliee held previously to the forty-ninth year of 
Henry the Third, even {hose called parliaments, were 
eemposed solely of the barons or chi^ tenants of the 
eiown. The stn^le between Henry and his beroni^ 
ehdkl in a restoration of the .king's ancient authority, 
and the total destrueti<m of thb fabric erected by 



The forty-ninth of Henry was, however, the commence- 
of an important era in England, for' in that ye^r was 
MCBnioiied the ilrst assembly considered a parUalnent, of 

* Cftailes X. htts recently made aa attempt to restore the ancient 
ibtalate authority ta Frtoce. 
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which the writs remain on record^ and in which writ«: 
weTe,/or the first time, directed to the counties^ cities^ and 
boroughs^ to send representatives^ in the form in which 
parliaments were afterwards summoned. It was> althou^ 
but a revolutionary proceedings and an assembly of the 
earl of Leicester's adherents^ the king^ and his eldest 
son Edward^ being then in their power^ very impor- 
tant in its consequences^ as it became the model of the 
future parliaments of England ; and peers now sit in thft 
house of lords> in consequence of writs summoning their 
ancestors to this assembly^ although but a revolutionary 
convention^ and provisional assembly^ unknown to the.lawB 
and constitution of the time. 

The account here given^ relates to a tempestuous period 
of civil war and discord ; the king had been a prisoner^ 
under the control of the earl of Leicester^ for seven years^ 
from the forty-second to the forty-ninth year of his reign^ 
in which that powerful individual adopted such revolu- 
tionary expedients^ as he conceived best suited his viewB> 
to secure his power. But the assemblies held by him, in 
the king's name^ during this period^ cannot be considered 
as precedents on which any dependance can be placed^ to 
found an argument^ that legislative assemblies then^ and 
theretofore^ had existed on an established and settled prin- 
ciple of law. 

" The kings immediately after the battle of Evesham^ 
^^ assembled his faithful magnates at Winchester^ who 
" proceeded vigorously to confiscate the estates of Leicester 
'' and his adherents^ as rebels^ and two knights were ap- 
" pointed in each county to carry their decrees into effect. 
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''The assembly at Winchester^ tdthcmgh tailed a parUa-^ 

*' mentj appears to have been convened without formali- 

*' ties : the writs reciting its acts^ are t^ted on the 31st 

of September^ only fortyreight days after the battle^ 

iStid only five after the proclamation of the king's 

]peacfe.'* ""The toriU^ therefore^ for th^ conveniumof 

^' this assetnbty^ if any $uch writ9 were issued^ mint have 

issued long before the proclamation of the king's peace^ 

(fnd, therefftre^ in time of toar,-'* 
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la it likely that any writs were issued for this assem- 
lily? the assumption^ that there were any settled principles 
of constitutional law at the period^ alone would lead to 
sucii a conclusion. The natural effect^ where a beaten 
party had recovered its power^ was reaction ; it was^ there- 
fbre> but another act of the revolutionary drama. All 
fhe assembli^ held down to this period^ which bear any 
vesetaiblance US isonstitutional ' legislative bodies^ Wwe but 
the results of r^olutionary movements — not the offspring 
of legal authority^ but of military force. The king had 
always possessed the rights i^ pot the exercise^ of the 
power of l^islation ; the assemblies during his captivity^ 
were the result of exertions made to deprive him of this 
powcbr. The parliament pf Winchester^ which proscribed 
tbe adherents of Leicester^ consisted of th6 king's' firiends 
and his council^ who had recovered the sword of the as- 
pendant. 

The annals of Waverley state^ that^ in a parliament at 
KeniIworth> in 1266, the king confirmed to his barons 

• First Report, 156. 
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the ancient charters^ and '^ according to this relatioo^ 
neither the assembly at Kenilworth^ nor the subseqaent 
one at Northampton^ was composed of any persons but 
prelates^ earls, and barons." King Henry, restored 
to his power, evidently considered all the assemblies and 
meetings held by Leicester, as rebellions against his law- 
ful authority, and, therefore, abrc^ated them — ^in other 
words, he restored the constitution of the ancient charters^ 
which gave his barons, or tenants, the right of consenting 
to the imposition of taxes, but no other legislative power. 
The lay part of the assembly, in which the statutes of 
Marlborough are supposed to have been enacted, consisted 
of earls and barons only; but these ancient statutes cannot 
justly be considered acts of parliament, but ordinances of 
the king. 

Is it too much to assume, from the evidence which has 
been adduced, that, to the death of Henry the Third, 
1272, there was in England no legislative assembly es- 
tablished by an acknowledged law, except the king and ' 
his council, that is, those he chose to consult ? The par- 
liaments held by Leicester, must be considered unlawful 
innovations and usurpations of the king's authority, and 
like the parliaments of Cromwell, in a legal point of view, 
nullities. If this point be conceded, no persons before 
this period can be considered lords of parliament; be- 
cause peers, considered as membe]:s pf the upper house, 
cannot take date previous to the legal establishments of 
parliaments, consisting of lords spiritual and temporal 
and of the commons, and there had heretofore been n* 
such assembly in England, they had been all revolutionary 
conventions. 
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CHAPTER V 



BDWABD I. 

On the 16th of November 1272, Henry the Third 
died. Edward succeeded, but he was absent in the 
Holy Land. On the 22d of the same month, a letter 
was addressed to him, in the names of the archbishop of 
Canterbury and the earls of Cornwall and Gloucester, 
announcing his father's d^th, and his accession and pro- 
clamation, urging his immediate return. £dward arrived 
in England in July, 1274, in the second year of his 
reign, was crowned in the following month, and held a 
parliament at Westminster in the Easter following. No 
writs of summons to this parliament appear on record, for 
as it was the usual period of meeting for the parliament, or 
king's court, no writs were probably issued, or necessary, 
but the title to the statutes then made in the authorised 
collection is, '^ Ces sont les eitabUiementz le rey EdU 
'^ wordy fiiz le rey Henry j fetz a Weymosier^ a son pre- 
mier parlement apres son courounement apres la cluse 
paske, Ian de 909 regne tierz, par son conseil^ e 
'^ par le assentement des erceveskes, eveskes, abbes, priurs 
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contes^ barons^ et la communaute de la terre^ ileokes 
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'^ From statutes or ordinances^ inserted in tlie authorised 
'^ collection^ it must be inferred that parliaments were 
" holden in 4th, 6th, 7th, 9th, 11th, 12th, 13th, 16th, 20th 
'^ and 21st of Edward the First, in which those statutes 
or ordinances appear to have been made, though no 
writs of summons, or writs for the election of knights, 
citizens, or burgesses, for ^ose parliaments, appear on 
record, except for the election of two, or three, knights 
^^ iofs eadi county, issued in the Ifith of Edward I."* 

There are also writs of 22 Edward I: for the eleo- 
tionof two knights for each shire, to be at Westminster 
on the morrow of St Martin, aQd subsequent writs iix^ 
two more knights for ea(^ ccumty, to attend with the 
knights elected under the former writs. 

' The statute de viris reUgiosis, of the 7th of Edward I. 
appears on the great statute roll ill the Tower, but only in 
the form of a writ addressed b^ the king to his justices of 
the bench. The enacting authority is thus given*-*-'' Nos 
de consilio prelatoSrum, comitum, et aliorum fideliom 
riegni nostri, de consilio nostra existentium^ providimuiy 
<' stahdmus^ ei onUnavimus" &c. '' This writ, therefiir^, 
states a l^islatiye act b^ the Mngj bg the adckeof smeh 
prelates J earls ^ and other s^ as were of his coufiaX'*-^ 
But it was registered by the ordinary parliament, or the 
king's high court of justice. The annals of Waverley 

• Fint Report, 180. 
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speak of this statute as made in 1380, and describe it^ 
'' res de ooiisilio fuorundam pontifieum et baronum sta*- 
** tmt/' whidi accord with the words of the statute itself, 
which has always been acknowledged as 4 statute of the 
realm. 

For the repression of LleweUyn, prince of Wales, the 
king, in the year 1283, issued writs to the several sherifls 
rf the eounties, sou^ of Trent, directing them to csiuse to 
attend the king at Northampton, all those who possessed 
£20 of land, able and fit to bear arms, and four knights 
tat eaA county, haring full power, and for erery dty, 
borough, and market town, two men, having like power, 
ht the communities of the same, to hear and do those 
things which, to them, on the king's part should be shown. 
And the sheriff was commanded not to excuse the atteii<» 
dance of any, having £20 of land, or to force any to attend, 
not having so much land, however rich he might otherwise 
be. The archbishop of Canterbury was directed by pre- 
cept, to summon his sufiragans, abbots, priors, and chiefs 
of religious houses, and the procurators of the deans and 
duqpters of ooUegiate churches, to aittend at Narthawffion. 
And the archbishop of York, to summon a like meeting 
ai York, and shortly itfiter the king sent letters tested at 
RdChelan^ to the Ushopsi, &a of tiie province of York, 
«Qd to the knights, firedolders, communities, and others. 
Berth of Trent, to attend the assembly ai York, to meet 
there on octaves of St. Hilary, stating thsrt he had ghren 
power to the archbishop of York, and Anthony Bek, to 
ask, in his name, a subsidy fam his sul^jects netth of 
Trent. 
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After the defeat and death of Llewellyn^ the 
issued writs^ dated at Rothelan^ the 28th of June^ in the 
eleventh year of his reign^ to the earl of Lancaster^ nine 
other earls^ and ninety'tUne other persons^ to attend him 
at Shrewsbury. A writ issued also to the mayor and ci- 
tizens of London — '' Quod duos de sapientoribus et ap- 
" tioribus civibus jnredictse civitatis eligi &ciatis> et eos'ad 
^^nos mittatis, ita quod sint apud Salopiam in crastino 
'^ S. Mi(^ proximo futuro nobiscum super hoc et aliis 
'' locuturL" 

Similar writs were sent to the mayors^ Sec of Wintoo^ 
Newcastle-on-Tyne^ Yoric^ Bristol^ Exeter^ Lincoln^ Can- 
terbury^ Carlisle^ Norwich^ Northampton^ Hereford, CShes- 
ter, and Worc^ter, and the bailiffs, &c. of Nottingham, 
Scarborough, Grimsby, Lynn, Golchesterj Yarmouth, and 
Shrewsbury. 

Writs were also directed to the sheriffs of the counties, 
to choose two knights. 

^' If this assembly was also to act as a legislative body, 
as it seems to have done, it would follow from the con* 
stitution of this convention, as well as from the two con- 
ventions at Northampton and York, in the preceding 
year, thai the camUtution of a legtiUUtoe assembfy in 
parUamenij tmdike mode of U$ formation^ were mi 

'' then eeUled b^ law."* 

- . ■ 

^ It does not appear that any prelates were summoned 

* First Raport, 190. 
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to this assembly* The persons summoned by writ were 
** ninei^»nme, and of these above sixty were not sum- 
^' moned to the parliament in the 23d of Edward I. nor 
'' were any of the same name. This seems to demon- 
*' strate> that Edward assumed a discretionary power in 
** issuing special writs of summons to this assembly, as 
^ well as to the cities and boroughs.' 



»» 
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^* Wikes^ the historian^ speaking of this parliament, as 
^' before stated, says that the king conyoked at Shrews- 
bury, ' majores T^ai et sapiendores tam de civibus quam 
<de magnaUbus' He cannot be supposed to have in- 
^liaided to include the knights of the shires, under the 
** description of cives^ he must, therefore, have considered 
** them magnates."* 

The statute de Mercatoribus^ commonly called the sta- 
tute of Acton Burnelly is entered on the great r^ oi the 
proceedings of this parliament. The enacting words are — 
'^ Lereipar lui epar sun conseil ad ordine eeatabU" &c. 
and it concludes, '' donee a Actone Bumell le duzin Jor 
*' de October en tan de nostre regne unzime" Sec. If 
this has any meaning, it is that the statute was the act 
of the king and council, not of the parliament^ which evi- 
dently acted merely ministerially, and registered the king's 
ordinance, as the king's high court. To account for this 
statute bearing the name of Acton Bumell^ many guesses 
have been made-^some say, that the house of lords met at 
Shrewsbury^ and the commons at Acton Bumell; others 
assert, that both houses sat at Acton Bumell, the lords in 

• Fint Report, i91. 
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the castle, and the oommons in a bam. The sammons 
diieeto the parlianoent to meet (U Shrewibur^j and the 
hbtonali adds, it inet there "tarn ctoibut quam magmO' 
i^us/' evidently implying and proving, that both loeds 
and commons met at Shrewsbury^ and not at Acton 
Bumell. i^er<^ was, however> the most substantial 
reason for the name the statute has always borne, which 
was, that Acton Bumell was the place of its enactment. 
The king resided in the castle of Acton Bumell, during 
the period of the sitting of this parliament at Shrews- 
bury, and from thence issued the ordinance, as appears 
from the teste. There are several ax^ of the king tested 
at Acton Bumell in October, 11th Edwiffd 11. three^iil 
the new edition of the Feodera, one dated the i3th,^the 
day after the teste of the statute, and two on the '90th 
of that month, and others are on the patent and close 
rolls, in the Tower. The statute of the 13th Edward I. 
also states, that this statute waa "fet a Aotun Bumel/* 
and calls it the king's statute, " sun statut" The care* 
lessness with which assertions are made by his^Nriansi is 
vejcy remarkable ; even the learned and accurate Camden 
states, that the parliament was held at Acton Bumell ; 
and other» go so far as to enter into particulars, and 
place the commons in a bam, and not a few. use it as con- 
clusive evidence, that a siq)arate house of commons then 
existed, when,, in fact, no parliament met there. It 
may b^ well said tluft no small portion of what we have 
been in the habit of calling history, is romance. 

" In the authorised collection, the statutes of the 13th 
" of Edward I. have this title, ' Statuta regis Edwardi 
" edita apud Westmonast. in parliamento suo Pasch. anno 
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r^ni 8ui 13*/' They begin, '' cum nuper dns. rex in 16* 
Scii. John Baptigte, anno r^^ sni sexti, ooavocatia 

^'preiaHi. camiUbuSf barottibtUy et .consiUo iuo^.iqnid 

*<GUmeJ" 

'^ The statute of Winchester (also on the great statute 
roll) speaks only in the hinges name throughout, without 
mention of prelates, earls, and barons, or council, and 
*' all the provisions, according to the language of the 
^' statute, emanaiedfrcm the king* 8 authority; and in one 
'' part he requires the justices to be assignod^ as direc^ted 
'^ by .the statute, to jrepresent to him in every parliament, 
*' such deBaults as they ahould find, adding, that the king 
*' thereupon shaHpnmde a remedy'.* " The statute im^ 
poses. severe penalties,'' .^^U can, therefere^ be scarcefy 
deemed u statute which did not require, the sanction of 
the general legislatiDe body of the realm"* 






re 

XK 



The statute of merchants of the 13th Edward I. states 
eomplaintsjof the. merchants of delay in the execution of 
the statute of Acton Bumell, adding, ^'Le rey, a sun 
^ parlement a Westm" apre Pask,ran de sun regne troizime 
fist reciter Tavaunt dit statut/<?^ a Acton Bumel; e pur 
declarer Aquns articles de sun statut avauntdit, adordine 
" e estahlit.'' &c, and concludes, '^ Cest prdeinement e es^ 
" tablisement veut le rey qe desoremc^ seit teni^ par tut 
^' tcm reaume de Engleterre et de.Irlaunde^*' &c . . . 

The statutes for the city of London, appear to be ordi* 
"nennGS qf the king only^ also concluding with an injunction 

* Vint Report, 193. 
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from the king for their enforcement :— '^ On the dose roll 
^' of this year^ stating that divers prelates^ earls, and 
'' baronS) and others^ prayed the king in his parliament at 
'' Westminster after £a8ter, that he would confirm the 
" charters of his progenitors^ or ancestors^ kings of 
'' England, granted to the ancestors of those persons, 
" whereupon the king ^ super hoc cum consiUo suo trac* 
« tatu; Sfc"* 

All these proceedings appear to have taken place in the 
king's ordinary parliament, and these statutes, and all 
other laws, hitherto made, were from the authority of the 
king and his council only, as is still the case for that part 
of the duchy of Normandy, now under English dominion, 
Jersey, Guernsey, &c. This evidence appears irresistible 
to establish the fact, that all laws, but those imposing a 
tax or a service, were made by the king and recorded in 
the records of his high court of parliament^ which was no 
farther a legislative body, than as the usual place where 
the king registered and promulgated his decrees and or- 
dinances. 

Wikes mentions an assembly, summoned to meet in 
London in 1288, when the king was in FVance, where he 
had been three years, in which the bishop of Ely, the 
treasurer, in the king's name, desired a subsidy, ** a comi- 
'^ tibus et baronibus imo et generaUter ab universis incoUs 
'' regniy To which the earl of Gloucester, for the rest, 
answered that they would give nothing till they saw the 
king in England. The historian adds, that the treasurer 

• Firit Report, 193. 
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finding he could obtain no money from the assembly^ im- 
posed a heavy and intolerable talliage <m the cities and 
borooghs, which were of the king's demesnes. 

The conclusion of the Lords Committees on these do* 
coments and evidence, of the state of things to this period, 
18 as follows :— 

" From all the documentSj therefore, applicable to the 
^ early part of the reign of Edward the First, it cannot 
^ be collected that the precedent of the 49th of Henry III. 
''was clearly adopted in any instance, and that when 
proceedings to obtain a representative body did take 
place, ihey were different from thai precedenty which 
*' they, therefore, did not acknowledge as established by 
"law."* 

Great discontent seems to have prevailed during the 
king's absence in France, and the king issued writs for- 
bidding the nobles to appear, ''cum equis et armis^ seu 
.aUo modo in manu armaia" but to submit to such re- 
medy as the king's council should provide. 

Edward returned to England in 1289. The next statute 
appearing on the roll is the important one, " Quia 
emptorei terrarum" or of Westminster the third, which 
reciting the inconveniences from grants of lands, to hold 
of the feoffor, and not of the chief lord of the fee, the 
kingj in his parliament after Easter in his eighteenth year, 
^ the instance '^ magnatum regni sui" granted, provided, 

• Fint Report, 195. 
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and ordained that horn thenceforth it should be lawful 
for eyerj freeholds .tojlell all.or any part of their lands 
or tenements at his will^ but that the purchaser should 
hold of the chief lord^ by the same service as the feoffor 
held. 

The statute of Quo Warranto of the same year^ states 
that the king, '' of his special grace^ and for the affection 
'^ he bore to his prelates^ earUy and barohs^" and olhers> 
had granted the provi^ons of the statute. . . . > « 

The statute de Consultationey of the same parliament 
isc^preaaed, {^ the king mllp and commands " . . ^ 

_. ■«.. . t. -• . . ... 

Their lordships observe, '^ It is a singular drcumstanee, 
'' that although there ha:oe not been found on record^ any 
*^ trace of special writs of summons to this parliament, 
*^ directed to prelates or others, yet an entry appears <m 
'' the c1p9^ roll jof ^his year of a writ, directed to the she» 
'^ rjff of Northumb^land, as follows : — ^ Cum per oomites, 
^^ barone^,. et quosdam alios ^e proceribus r^ni nostri, 
nuper fuissemus super quibusdam specialiter requisitiy 
super quibus, tam cum ipsis quam cum aliis de comita* 
tibus regni nostri illius, colloquium liabere volumus' et 
ti^ctatun^j til^ pre^vipmus.quod jduo vel ires, de discre« 
''tioribus et ad Jaboxandem potentioribus militibus^de 
cp|nita^u|tredi(;tQ.si];l^,d^atione eligi> et eos ad nos usque 
? Westm. veiure faci^^^ ita qnod sint ibidem a die Sancti 
Johannis; Baptiste pro^n^o futuro in. trei^ s^>tin)a;ias 
^^ ad ultimum^ cum pl^na.pot^state pro.se et.tota commu- 
nitate comitatus predicti ad consulendum et consen- 
*^ tiendum pro se et communitate ilia hiis que comites^ 
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" bibrones^ et proceres predioti tunc duxeront conootdand/ 
'' The writ is tested at ' Westiniiister 14tli June, and 
^ smilar writs were sent to all the othtr sheriffs of £ng- 
" land." ♦ 

The statute of Quia emptoresterrttrum, appears to have 
.1)eennia4e i^ a parliament at Westminster in the quinzeme 
cf John the Baptist^ the day to which the pafliaihent ap^ 
pears^ by pther proceedings^' to hare been adjourned^ but 
sepen days before the torUs above mentioned were Tetum- 
aHe. The parliament must^ therefbre> have assembled 
^iqftn'e the knights of the shires could have been returned. 
7be act itself says^ ^^ Dominus rexj in parUatnento suo, 
^* ad imtantiam magnatum regni suij concessit^ praoidiii et 

*' statuit;' &c. 

». • • • . » . • 

r 

' l^ese knight^ were evidently not summoned for gene- 
ral l^slative purpoeies, but for some special matter con- 
neoted with a grietnt of money or service, and the assembly 
te^which they were summoned Was the king's ordinary 
court oj^ porlrameii/, which ' accounts for there being" no 
Especial writs issued. The discretion also left to the coun- 
ties to elect two or (hree, demonstrates that their consent 
wak all that was necessary to legalize themeasurb ocmteiii- 
plat^> and that they were not intended to form a legisla^ 
tire assembly. It inoreover appears^ that the proceedings 

fir this parliament were merely suits and pleas in parlia^ 

ment. 

^' On the whole of the evidence collected by the C(«i- 

• First Report, 106. 
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" mittee on Uie subject/' '' there seems strong groonds fen* 
** presuming that after the 49th of Henry III. the cansU" 
'' iuHon of ike legklaiioe attembUet returned generally to 
" Us old course."* 

Bhouldit not be rather said^ that the ancient constUulian 
of the country returned to its old course ? for in the ab- 
sence of evidence conclusive of the pre-existence of any 
legUUdioe assembly to the ^h of Henry III. that can 
scarcely be considered a l^islative assembly^ whose fhse- 
tions were confined to the granting an aid^ though it may 
have been the means of obtaining an enlargement of li- 
berties as the price of a grant of money, and so fax have 
hifluenced legislation, . 

Edward had experienced the effects of the influence 
of the great men assembled at Oxford^ and more re- 
cently the resistance of the earl of Gloucester to his de- 
mand of an aid ; and recollecting his father's example^ of 
appealing to the people, when oppressed by the confe- 
deracy of the great barons, the cities and boroughs' hav- 
ing also become rich and powerful, it wiu likely that 
these considerations would induce him to adopt the po- 
licy of Leicester, and endeavour to form an assembly, 
composed in such a manner, and of such materials, as 
would balance the power of the great men, and lead to 
the measure adopted in the twenty-third year of his 
reign, of summoning representatives, not only of all the 
shires, but also for a great number of cities and bo- 
roughs* 

t First IUporty802. 
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A great convention was assembled at Norhanij 10th 
l^lay^ 1291^ of prelates^ earls, barons, knights, and manj 
others, in which the question of the rig^t of succession to 
the crown of Scotland, was submitted to the king's judg- 
2aent. The king demanded of the proceres^ magnatei^ et 
-mobiles J de uiroque regno, by what laws and customs he 
^Hight to proceed to judgment ? and also, in a particular 
case, where none certain could be found, or those of the 
'inro countries varied, whether the decision as to the king- 
dom was to be different from earldoms, baronies, and 
cither tenures ? To which was answered, '* Thai he ought 
^* to judge by the laws and customs of the kingdom over 
^* which he reigned^ if certain laws and customs should be 
^' found in the case, but if certain laws and customs should 
" not be found, that the king ' de consiUo procerum et 
^^ magnatum suorum potest jet debet condere nofem 
** legem/ and that the right to the succession of the 
'^ crown of Scotland was to be decided, ^sicut comUaUbus 
** baronibus et aUis ienuris impariibilibus,' "* an answer 
which seems to import, that laws were to be made by the 
king with the advice of his CQunciL 

''On the morrow of the epiphany, in the twentieth year 
'' of his reign, the king held a parliament at London, in 
'^ which the statute ' de presentibus vocatis adwarrantum/ 
*' in which the words of the enactment import, that the 
" king ' de communi consiiio statuit et Jirmiter de ceteroj 
^' videlicet de festo Sci. HilarHj anno regni sui vicessimoy 
"precqnt observarij" and similar language is used in the 
" 9tatutes of the same year, and in the statutes of 31 

* fini lUport, 806. 



112 EDWABD I. 



« 



Edward I. w;(nds to tlie same effect are ased> err impovt- 
ing that tlie statutes proceeded from the king without 
mention of an^mincU"^ 






In the statute "de ilU$ qui debentponi in assisis & seir- 
*' Tatis." The language is particularly stroftg^ '* Quia 
" dominus rex par publicain' et frequentem querimcmidin 
mediocris populi sui^ &c. &c. Idem dominus rex ili- 
dempmta^^ ejusdem populi prospiciens ac salubre relne* 
'^ diuin in premissis desiderans adhiberi, ad commuttem 
^^ iitilitatem in ParUamento de Termino S. MichiteUs ^tihno 
^^iregntsiii ^V incipiente W statuit m hac parte, quod 
^' nullus Vicecomes vel, &c. &c. Ne'e ihiendit dns, rexper 
^* stattitum illud rescindere ultimum statutum fVestmonas* 
'' terHin quo Jit mentio" &c. &c.t 

The ordinance on the roll of 22 Edward I. de frangeU' 
tibus prisonam : — 

" De prisoneribus prisonam frangentibiis dns. rex vult*<iit 
^' precepit, quod nullus de cetero qui prisonam fregerit 
'^ subeat judicium vite vel membrorum pro fractione pri- 
'' s6ne, tantukn nisi causa pro qua captus fuerit et iiApri- 
^' soiiatus, tales judicium; requirerit, si de ilia juxta l^em 
^' et bo^uetddinem terre fiiit convictus Ucet temporibus 
" preterit aUter fieri consuevit." 

'' On th6 I4th June, 22 Edward I. the king issued 
" writs to the sherifiS, to summon all those who owed ini- 
'^ litary service to attend the king at Portsmouth, on the 

• First Report, 208. f Ryley*i Placita Parliamentarian 166. 
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Ist of September following^ to proceed for the defence 
of QoBcony, against the king of France^ a servicej 
'' which the military tenants were nek disposed to per- 
" form^ and which they disputed the king's right to en- 
"force."* 

On the 34th June^ 23 Edward I. writs were issued to 
the archbishops, bishops, forty-two abbots, and twelve 
priors, the masters of the orders of Sempringham and the 
Temple, eleven earls, and fifty-three bslrons, calling them 
to a parliament at Westminster, on the 1st of August fol- 
lowing, but there are no corresponding writs for the elec- 
tion of knights, citizens, and burgesses, nor does it ap- 
pear that the assembly ever met. 

Another writ, tested at Wingham on the 30th of Sept. 
23 Edward I. was directed to the archbishop of Canter- 
l)ury, the introduction and clauses to which set forth the 
injuries inflicted on the king's French possessions by the 
Idng of France, and his threats to extinguish the English 
language from the face of the earth. It is the first ac- 
loiowledgment on the part of an English king, that his 
people ought jto be consulted on all subjects in which 
they were interested :— 

'^ Sicut lex justisfima, provida circumspectione sacrorum 
'* principum stabilita, hortatur et statuit, ut quod omnes 
" tangit ab omnibus c^robetur^ sic et innuit evidenter, 
'* ut communibus pericuUs pro remedia provlsa commu- 

nitjsr obvietur: Sane satis noscisj^t jam est ut credimus 

• Fint Report, SI I. 
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per uniyersa mundi climata divulgatum^ qualiter rex 
** Franciffi de terra nostra Vasoonise nos fraudolenter et 
cautelose deoe^^ earn nobis^ nequiter detinendo. Nubc 
vero predictis fraude et nequitia non contentus^ ad ex- 
pugnationem regni nostri classe maxima et hellataram 
copiosa multitudine congregatis^ cum quibus regnum 
nostrum et regni ejusdem incolas hostiliter jam invasit, 
linguam Anglicam^ si concepts^ iniquitatis proposito de- 
'^ testabili potestas correspond^at^ quod deus avertat, om- 
'^ nino de terra delere proponit. Quia igitur previsa jacula 
*' minus ledunt^ et res, vestra maxime> sicut ceierorum 
regni ejusdem condmum^ agitur in hac parte Tobis man- 
damus^ &c. quod die dominica proxima post festum 
Sancti Martini in hyeme proximo futurum^ apud West- 
monasterium, personaliter iniersitis^ premunientes prio- 
rum et capitulum ecclesifie vestrse^ archid. tptumque 
clerum vestrae diocesis facientes quod iidem prior et 
arcbidiaconus in propriis personis suis et dictu];n capitu- 
lum per unum^ idemque derus per duos procuratores 
idoneos^ plenam et sufficientem potestatem ab ipsis ca« 
'* pitulo et clero babentes^ una vobiscum intersint^ modis 
*' omnibus^ tunc ibidem ad tractandum ordinandum et 
** faciendum nobiscum^ et cum ceteris prelatis et proceri- 
** hu&, et aliis incolis regni nostri^ qualiter sit hujusmodi 
" periculis et excogitatis malitiis obviandum." Similar 
writs were issued to the archbishop of York, and the 
bishops^ sixty-seven abbots^ the masters and priors of the 
three orders^ but to no other priprs. 



Writs^ tested the next day^ the 1st of October, issued 
to the earl of Pembroke, seven other earls, and forty-one 
barons, in which the above introduction was not in- 
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serted> but these writs liave the words, "alrw incoiis 
regni noitri" 

On the 3d October, writs were issued to the sheriffs of 
all th^ counties (except Chester and Durhsun,) commt^id- 
ing thttn to cause to be elected for each county two 
knights, for each city two citizens, and for every borough 
two burgesses, without 4dlay, and to cause them to come 
on the day, and to the place appointed for the meeting oi 
earls and barons, and that they should then have full and 
SoAci^t power for their respective communities, " ad fa- 
'* ciendum quod de commiiru connUo ordinabitur in pre- 
^* missis, ita quod pro defectu hujusmodi potestates nego» 
'^ tium predictum infectum non remaneat quoque modo," 
and the sheriffs were to have there the names of the sevepal 
knightSy dazenSj and burgesses, with the respective writs. 

The representatives of the inferior clergy were required 
to attend^ treaty ordain^ and act with the king, *' ei cum 
ceteris prelatis proceribus et aUis incoiis regnij* thus 
forming a part of the general assembly. 

The king being at this time anxious to strengthen him- 
self by continental alliances, empowered certain indivi- 
duals to treat with the earl of Flanders, and required that 
the treaty should be made with the approbation '' baronum 
et communitaiem Flandrice" and the earl on his part, that 
the barons, gentlemen, and commons of his good towns of 
his county of Flanders, should approve of the treaty.* 



* From this it leeins, that the king wished to make the people of 
Fiaodert parlies to the treaty as well as the earl. 

I 2 
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In the twenty-fifth year of his reign^ Edward issued 
writs^ tested the 26th January, for assembling a parlia- 
ment at Salisbury/ on Sunday after the feast of St. Thomas 
the apostle^ directed to certain earls^ barons, and kni^t8> 
of which a list is given. The writ to the earl of Corn- 
wall^ expresses the king's desire to have a conference with 
him^ ^^ et quibmdam aliis proceribus et magnatibus ri^ni." 
No writs to prelates, or for elections of knights, citizens, 
or burgesses, appear on the record. 

This year the king's accumulated embarrassments, finr 
want of means to pay the troops he had engaged in his en- 
terprises in France and Scotland, induced him to issue 
writs to the sheriffs, to make known to all who possessed 
£20. a year land, as well those who held of the king in - 
chief as those who did not, that they should provide them- 
selves with horses and arms without delay, to attend the 
king beyond sea. This illegal demand of the king, 
against the chartered rights of his subjects, occasioned. ' 
great disturbances, and the king was frequently pressed 
to confirm the great charter, which had thus been violated. 
By confirm, it would appear, was meant recognize and ad- 
here to the charter, as he had already confirmed it. At 
length he consented to confirm the charter, on consideraOoH 
of an aid. This anxiety for the confirmation of the char- 
ter shows that the constitution still continued the same. 

The levy of this aid was opposed by the earls of Here- 
ford and Norfolk, and the citizens of London were amerced 
by the king's writ for contempt of his authority. This 
opposition was to the levy of the aid, without the neces* 
sary consent of the commune concilium regni; no complaint 
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appears at any time to the enactment of laws on any other 
subject. 

• 

'' The discontented earls and barons^ according to some 
*^ historians^ assembled at London^ with a military force^ 
" and insisted on the confirmation of the charters^ and an 
expre$s renunciation by staiutey of the right a8$umedby 
the king of imposing taxes or impositions by his own 
authority only" which the king eventually consented to, 
and by charter granted, that no tax should be thereafter 
imposed, " except by the assent of the whole kingdom" 
firom which it may be concluded, say their lordships, 
*^ that then, there existed no express law, by which any 
'^ assembly was required to be constituted to express that 
-'' assent." But it says more ; it was by a charter the 
statute renunciation of the right was made by the king, 
not by the act of any legislative assembly. 

In the authorised collection of the statutes is inserted, 
the statute de tallagio non concedendo^ containing a de- 
claration that, " no talliage or aid shall be levied by the 
king or his heirs in his kingdom, without the will and 
assent of the archbishops, bishops, earls, barons, knights, 
burgesses, et aliorum Uberorum hominum of the king- 
dom." This was a law touching the chartered right of 
granting a tax, which, from the Conquest, it was neces- 
sary to have the consent of the common council of the 
realm, as is distinctly declared " in the charters of Wil- 
liam the Conqueror, Henry I. Henry II. and John, with 
respect to the immediate freehold tenants of th^ crown, 
holding by military tenure, and, perhaps, all the imme- 
" diate tenants of the crown, not being tenants of the 
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'^ ancient demesnes of the crown^ for the tenants of cities 
'^ and boroughs^ of the king's demesnes . were not, eren 
** after this statute^ wholly exempt Jrom talUage"* 

The charter of the 29th Edward I. confirmed that €^ 

9 Henry III. and the Carta Foresta of the 26th Hisn. III. 

and " granted for himself and his heirs^ that \f any Ua^ 
tutes were contrary to the said charters^ or any articles 
therein^ they should be amended or annulled by the 
commob council of the kingdotn> in the acwstomed man' 
ner^ thus referring to the cmnmon council of the king- 

** dom^ and- to an accustomed mnxmst in which law$ bindMng" 

'' the wh^ie kingdom^ might be made."f 

Is not this straining the inference? That it \Vas neces^ 
sary to hare the consent of the common council of the 
realm, '^ in the accustomed manner/' to legalise any law 
imposing a tax^ or changing a service^ or altering a right 
granted by charter^ is dear from all the complaSnts of 
gneraUce^^ and the tenor of the king's acts thereon; but 
it is as evident that the *' powers of legislation at the dale 
of this charter of 29 Edward L appear to have been 
exercised m general^ though not in all cases by the 
kingj with the consent of those who may be amsidered 
the lords spiritual and temporal^ and commons, in par- 
liament assembled.":}: 
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in this charter he grants that any statute made contrary 
to the great charters may be amended or annulled by the 
common council of the realm. The natural inference is, 

• rint Report, 2'W. + Ibid. X IWd. 
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that statutes had before been made without the consent of 
that Oisemblff^ and, indeed^ that all the laws were made 
by the kii^ and oouncil^ but none were complained of, (ft 
considered illegal, but those which trenched on the char* 
tered rights. If these laws had been made by the king, 
with the consent of ** those who ma^ be considered the 
** lords spiritual and temporal, in parliament assembled," 
the consent necessary to the legal imposition of a tax, or 
an extraordinary service would have been given, and the 
oomplaiAt against the enactment uncalled for, and the con^ 
firmation of the charter useless ; but the case was, that 
the king had imposed a tax by his own authority, wUhotU 
the consent of the common council of the nation. 

The king's parliament, and the common cotindl of the 
kingdom, were different bodies, and, although, generally 
called together at the same time, had functions distinct 
from each other ; the first was the king's high court of 
judicature, in which aU the king's barons, who, as tenants 
immediately of his crown, were suitors therein, and if 
summoned, were bound by their tenures to attend and 
give the kmg their advice or verdict, on any subject pro*- 
pounded ; the latter was a general council of the realm, 
which was necessary to legalize a grant of money, or 
serrice, or toy thing trenching on the liberties granted 
by the charter, and having consented to these points, 
had nothing further to do; to treat of an aid was 
their sole business, and, therefiHre, we sometimes find 
them summoned to attend long after the earls and barons 
had been sitting ; and they were after called to heas- what 
should be proposed to them btf the magnates, &c &c. and 
therefore, also, we find laws sometimes made by the king's 
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iok authority, sometimes by the king with the advice of 
hU barons , and sometimes by the consent of the common 
council of the realm. The plan of summoning this com- 
mon council^ in order to obtain its consent^ is not dear. 
The provision of John's charter pointing out a manner of 
doing it^ was probably an innovation^ as it was set aside 
for consideration by the charter of Henry III. and no ac- 
count of its re-enactment^ or any other in its stead, ap- 
pears on record. The custom of having the assent of the 
common council arose out of the Conqueror's charter, and 
was, therefore, the object of a precise provision. This 
view of the subject reconciles all conflicting points and 
apparent anomalies. 

The statutes of the 26th, 27th, and 28th of Edward, 
are similar in their character to those preceding them. 
The statute called ^^Statutum de Escaetoribus" of 29 
Edward I. was an act of the king and his coundL It 
was enacted in the parliament held that year at Lincoln, 
at which a letter was written by the earls and barons 
then assembled, to the pope, in consequence of a bull hav- 
ing been issued, declaring Scotland a fee of the Church 
of Rome, which it '^ comments upon, with considerable 
asperity, asserting the independence of the king and 
kingdom," and concludes, ^^in cujus rei testimonium 
sigilla nostra, sic tam pro nobis quam pro communitate 
predicti regni AngUa presentibus sunt appensa, dated at 
'' Lincoln, 12th Feb. 1300." This parliament is called in 
the letter a general parliament, yet twenty-eight of those 
persons, whose names appear to the letter, do not (qjpear to 
have been summoned to the parliament at Lincoln, while 
others whose names are not in the letter, were summoned. 
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and the assembly answered fdr the whole community of 
the kingdom^ zcithout any c^arcfit authority from the 
knights J citizens, and burgesses* 

The inference from these circumstances is> firsts that^ 
as before stated^ this parliament was the king's great court 
of justice^ with which the knights^ citizens, and burgesses, 
had no connection^ save on the subject of chartered rights^ 
when with the barons, they formed the commune concilium 
regnL Secondly, that all suitors mighty and many did, 
attend the meeting of the king's high court of parliament, 
although not summoned, and that the king might, and 
often did avail himself of their services or advice, when 
on the spot, if he thought it expedient, in the same way 
as the freeholder, being in any of the kiixg*s courts^ in case 
of need, may be compelled to sit on a jury, although his 
name does not appear on the pannel among those sum- 
moned for the special purpose ; and to carry the analogy 
further, those barons who were summoned to the parlia- 
ment at Lincoln, and did not attend, were liable to fine for 
neglect, for the same reason that freeholders summoned 
on juries are fined; it was a service, by which they held 
their lands, and though they were always liable to attend 
the court, they were not always wanted, and, therefore, 
not summoned, and when not summoned, not bound to at- 
tend, and if they did attend, they were not called on to 
act, unless a necessity, arising out of the emergency of a 
deficiency of number, required it. 

A parliament was held at Westminster, on the octaves 
of St. John the Baptist, 30 Edward I. this is called, in 
some of the records of its proceedings, a full parliament^ 
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and there are writs to the Idng*! oouncil^ the eark and 
barona^ but none to knights^ dtizens, and bnrgciaoa. 
Another parliament was held at Michaelmas^ in this year, 
but no statute was enacted^ or any business transacted, 
except the ordinary routine of judicial business. 

A parliament was held at Westminster on the feast of 
St. Matthias, 33 Edward I. of which the proceedings are 
entered more regularly on the rolls, and four persons 
were appointed to receire petitions from England, and 
other persons, those £rom Scotland^ Ireland, Gascon^, and 
Guernsey. On the 23d March following, the king by 
proclamation, prorogued the parliament sine die, except 
the bishops, earls, and barons, who were of the king's 
council, who were not to go without the king's leave.-^ 
The proclamation is addressed to archbishops, bishops^ 
and other prelates, earls, barons, knights of shires, citi* 
zens, and burgesses, " et autres gentz de la commune k€ 
'' cy soni venuSy al mandement nre. Seigneur le rey a cesi 
" parlemeni/' who might consist of those individuals 
summoned to render evidence or information to the king 
and parliament on national business. These petitions 
were in the nature of suggestions for laws to the king> 
the legislator. * 

The whole community of Scotland was directed to as* 
semble at Perth, to elect representatives to attend this 
parliament. 

" The ordinances for inquests, and that for the forest^ 
'' in the authorised collection of the statutes, appear to 
*' have been made in this parliament, but by the language 
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^^ of those statutes^ thej apparently emanated from the 
king^s authority onhfy though the hrdi spiritual and 
temporal^ and commons^ certainly attended this parUa* 

" meni. The language, therefore, of a statute, speaking 
in the king's name only, cannot be depended upon as 
demonstrating thut it emanated from his authority, and 
circumstances must generaUy decide by what authority 

" it was made."* 

Can it be justly concluded, that when so much jealousy 
was exhibited by the hauz hommes de la terre^ against 
the king's encroachments on the liberties, granted by 
charter, that there could have existed an/ doubt of king 
Edward's, or his predecessor's, power to enact laws, uncon- 
nected with those rights, when not a singis murmur of 
complaint appears against a practice, which prevailed 
without any exception, from the Conquest to this period } 
The laws could not be in so uncertain and unsettled a 
state ; there must have been a system of law, and a firm 
and steady one, governing and ruling the acts of the king 
and the parliament, the difficulty has been to find in what 
rules it consisted, and how it worked ; and until a system 
be discovered, with which all the acts of legislation and 
government^ during that long period which preceded the 
establishment of parliaments on the basis on which they 
now stand, harmonize in all points, the ancient con- 
stitution of England will be a mystery. That principle 
appears to have been what has often before been recited; 
that the king enacted all laws not trenching on chartered 
rights. That the king might, and often did, enact those 

* First Report, 245. 
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laws at the instance^ or by the advice of his privy council 
only^ or part of them^ or by the advice> and at the instance 
of such as were with him at the time^ or on special oc- 
casions by the advice of the barons of his high court of 
parliament^ or on his own mere motion withotU any advice; 
but in one case^ and in one only^ t. e. the imposition of an 
aid, or extraordinary service, it was necessary to ask the 
consent of the representatives of the people^ which being 
a chartered right, the king had divested himself of, and 
granted to the people. £xamine the whole of the pro- 
ceedings and evidences of the antecedent period, and they 
will all harmonize if thus considered. 

This view of the subject, is also confirmed by Bracton, 
as before mentioned, p. 17* who says — ''Si dictio aliqua 
'' duos contineat intellectus, domini regis erit expectanda 
** interpretatio et voluntas, cum ejus sit interpretari cujus 
" est eondere," 

On the great statute roll of the 34th Edward I. are the 
statute of joint tenants ^ and an. ordinance for the forest j 
but there do not appear any writs of summons to a par- 
liament of that year, and both speak in the king's name^ 
and appear in the^rwi of charters. 

It appears, from the forms of the writs of summons, 
which continued to be issued in the reign of Edward I. to 
the lords, as wdl as for the election of knights, citizens, 
and burgesses, '' that the idea prevalent in the minds 
'^ of the framers of those writs originally was, that advice 
" should proceed from those called magnates and pro^ 
'* cereSy and that the attendance of the commons wa^ 
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'' rather required to obtain their assent;" **and the preva- 
'^ lence of this idea may account for the continuance of 
^* the old form of writs^ transmitting statutes to the sheriffs 
'' and religious houses^ after the commons had become of 
'^ more importance in the legislative assemblies of the 
'* country." 

* 

It appears^ that after the parliament broke up^ the 
king^ at the request of the pope's nuncio^ took upon 
himself to supersede^ to a certain extent; the provisions 
to the statute of Carlisle^ which the nuncio construing to 
a greater extent^ the king in council put a restraint on 
his proceedings ; but before the matter was finally de- 
termined the king died. 



** It seems from those proceedings, that Edward made 
use of his parliament to control the exactions of the 
pope ; his desire to withstand which, with his pecuniary 
wants, imposed on him the necessity of deferring much 
to his parliament in the latter part of his reign, and of 
considering that assembly, when convened for legislative 
purposes, as a body generally representing the whole 
people of the kingdom, yet he took upon himself to 
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*' qualify the execution qf a statute"* % 

This was perfectly consistent and legal, if the statute, 
as it most surely did, emanated from the king's sole au- 
thority. It would appear that the lex justissima, '* quod 
(td omnet tangit ab omnibus approbetur" was for the 
turn it was intended to serve, and was afterwards only 

• First Report, S53. 
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adopted as siUted the royal necessities ; for although some 
occasional changes had occurred^ the old sjfstem, in spirit^ 
at least, appears to have continued to the end of this reign. 
Many circumstances had combined to make it necessary 
to arrange a permanent and settled principle of legisla- 
tion; the welfare of both prince and people required it ; it 
was found easier to govern by the good will of the people, 
than by arbitrt^ry and undefined power. 

Parliaments^ as legislative assemblies^ really had their 
kgal oHgiH in this king's reign, that is, they were first 
swnmooed and constituted by lawful authority. The as- 
semblieis held previously, were not, as before stated, legisla- 
tive assemblies ; tjme commune concilium, met for the only 
purptse of gnmtinj^ money, and the conventions of Leices- 
ter weve illegal assemblies. Edward, to avoid the disas- 
ters of civU war, and anxious to reduce the power (^ the 
barons, which bad inflicted such miseries on his father 
and grandfather, called to his aid the people, or what was 
afterwards emphatically denominated the commons, and 
essayed to form a constitution for his kingdom, on a firm 
and settled basis, adopting the model of the assembly 
summoned in the 49th of his father's reign. The storms 
of civil commotion did not allow him to settle it perma- 
nently. Their lordships observe, that "no statute roll 
*^ previous to his reign (Edward the First) has been pre- 
'^ served"* whidn supplies a strong inference, that 110 
legislative parliament existed before that period. If thf 
evidence which is extant, did not of itself negative the 
exiatence of previous parliaments, the records, by showing 

♦ First Report, 167. 
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that those assemblies were judicial^ demonstrate that 
they were not parliaments^ as that term is now under- 
stood. 

It would be natural to suppose that Edward^ in new 
modellings or rather in granting a new constittUUm to his 
subjects^ commenced by confirming their old rights and 
priyileges^ and summoned as his lords of parliament^ 
those individuals who possessed the greatest power and 
wealthy most of whom^ by the charter of John> were di- 
rected to be summoned to the cammunia conoiUa, by spe- 
oial writs. The barons^ indeed, were the magnates and 
eptimates of the realm, and were bound by their tenures 
to attend the king's court; and dii nesp parUmnent, 
though differently constituted, being a modification of 
the old commune concilium^ and possessing the remain- 
ing appellant jurisdiction of the auia regig, with other 
powers newly conferred, might still be considered as a 
continuation of that body, changed, indeed, in its nature, 
but possessed of the same character and rights as a court 
of justice; any man, therefore, owing suit in the auia 
regis, was equaUy bound to attend the king's new parlia^ 
ment, and was liable to be fined and amerced for absent- 
ing himself; therefore, fines for such neglect appear fre- 
quently on the rolls, and such of the ancient barons by 
tenure, as were thus summoned, became lords of parlia- 
ment, if they obeyed the writ. 

It is evident, that the king also stimmoned many indi^ 
viduals, who, by sub-infeudation or otherwise, had ac- 
qui^d and possessed large estates, and consequently great 
influenceji or who. had gained his &vour by their services 
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and fidelity^ and they also became lords in his new parlia^ 
ment> although they were not bound by the tenure hf 
which they held their lands to attend the king's court as 
suitors. 

The earliest writs extant of this king's reign^ to the 
sherifis of counties^ for the election of knights^ are in the 
eighteenth and twenty-second years of his reign ; writs to 
lay individuals in the twenty-second^ but not to earls or 
any ecclesiastical pers<ms> nor do the tests of the writs last 
menti(med correspond with the writs issued to the sherifis. 
In the twenty-third of his reign^ writs^ for the first tixne^ 
appear on the rolls m regular order : they were directed 
to ardhbishopi^ bishops^ masters of orders^ abbots^ prion, 
and to earls, and other persons by name^ but described m 
ihe record as barons j and to the sherifls of counties fyt 
the election of knights^ citizens, and burgesses, the sheriff 
being the reluming officer for all the cities and boroughs 
in his bailiwick. 

Edward, in the new constitution, wisely preserved the 
ancient laws and customs of the nation, but modified them' 
as far as was necessary to suit the altered drcumstaneet 
of the times. '^ The battle of Evesham had proved &tal 
'' to the earl of Leicest^ and hisr party, and Henry had 
'' been restored to the free exercise of his royal authority; 
'^ the edict of Kenilworth, and the statute of Marlbuige, 
^^had produced, in a great degree, internal peace and or« 
^' derly government." 



'^ Though, the provisions of OxfcMrd had be^i annuQed 
<'by the edict of Kenilworth, the memory of them stili 
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«' vemained^ and probably had a tendency to roue in the 
'* mkuk of the people, opinions qf their righU^ and of 
''the necessity of control on the royal power^ to pre- 
''▼ent those excesses which had provoked the past dis- 
^' turbanoes."* 

But the tyrannous conduct of the earl of Leicest^ and 
his powerful adherents^ had taught the people^ that though 
the king had been deprived of power^ it had only changed 
hands^ and the alteration had not bettered their condi- 
tion; they had severely felt the despotic sway of these 
nobles^ and were anxious to be secured from the tyranny of 
factious and interested demagogues^ from whose power 
they found they had more to apprehend^ than from that of 
the crown. The king had still greater reason to fear a 
repetition of the late scenes^ and therefore devised various 
means to avert it^ by weakening the power of the great 
landed proprietors. By the celebrated statute of ** Quia 
emptores terrarum" he prevented all future sub-infeuda- 
tions^ and made alienations of freehold land^ gradually 
to increase the immediate tenants of the crown^ cut at 
the root of danship^ and eventually weaken the power 
of the nobles. For if a feoffor held in chief of the crown^ 
the effect of this act was to release a feoffee from his in- 
fluence altogether^ by making the feoffee also a tenant in 
chiefs whereas^ before the act^ he would have owed suit 
and service to the feoffor as his chief lord. 






The (^ellaiion of parliament is now considered as 
particularly applicable to the legislative assembly of the 

• First Report, 16S. 
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" oofmtiy> although the judicial proceedings of the house 
''of lords^ as a court of justice^ are still ];>rooeediiig8 
''in parliament; but in the reign of Edward the First 
" and his father's^ the term was applied to an assembly^ 
"r^ularly meeting at stated periods^ and acting gene- 
" rally as the king's ordinary council^ or as a court of 
"justice."* 

* Lords R«port» 
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CHAPTER VI. 



EDWARD II. 

Edwabd the Firsts died on the 7tli of July^ 1307 ; 
Ills son Edward^ on the 26th of the same months sum- 
Inoned a parliament^ from which he obtained a grant of a 
fifteenth from the clergy^ a twentieth firom the counties^ 
and a fifteenth from the cities and boroughs. 

The new king was crowned on the 24th of February, 
in the third year of his reign, and by the oath then ad« 
ministered, " he engaged to observe and confirm to the 
'* people the laves and customs grjnted by his predeces- 
*' 80RS, KINGS OF ENGLAND; and thot he would grant to 
^* hold and keep the laws and customs, which the commU' 
" NAUTE of the kingdom should have elected.''^* 



* There are strong grounds for supposiog this oath a novelty, 
framed to control the king's prerogative and power; during 
the commotions, in this very year, the king was accused of having 
violated the oath he took at his coronation as well as the great 
chirteri. 

K 2 
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By writs tested 26th Oct. 3 Edward II. the prelates^ 
earls^ and barons^ were summoned to assemble at York^ 
on Sunday after the purification, and the writs are noted 
on the margin of the roll, " de summoniiione parUameniu" 
The place of meeting was afterwards changed by writs of 
the 12th of December, to Westminster ; but there do 
not appear '^ any writs to knights, dtlzens, and burgesses, 
to attend this meeting ; and from the subsequent docu- 
ments, it seems probable that none were issued, and 
that the parliament which assembled at Westminster, 
consisted only of prelates^ earls, and barons."* 
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This parliament " represented in strong terms, the dis-« 
orders produced by the imprudence of the king's oon- 
^ duct, and obtained frcnn him concessions much resent 
bling those obtained from his grandfather.^ by thepar^ 
liament at Oxford^* The king was prevailed on to 
issue letters patent, (dated 16th March, 3 Edward II.) 
granting to the prelates, earls, and barons, that they might 
choose certain persons, for a year from thence following, 
to ordain and establish the estate of the king's household 
and his kingdom^ provided that their ordinances should 
be made for the honour and profit of the diurch and the 
king, and the profit of his people, according to right and 
reason, and the oath zohich the king had made at his coror 
nation. 






The ordainers made ordinances, repealing all grants 
made by the king, after the commission to the ordainers, 
without any regranting, unless by common consent of 

* First Report, 259. 
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^^ parliament; and if such gifts ^oold be afterwards made 
« tiy the king) without the coment of hu baronage in par- 
** kameni, until his debts were paid^ and his estate ad- 
'' Tanced^ it should be null and void^ and the procurer 
^'punished in parliament by award of the baronage, 
^* That he ought not to make war^ or go out of the king- 
'« dom^ without the coment of the baronage^ and if it were 
'' necessary to make war^ or go out of the kingdom by as* 
" sent of the baronctge^ a guardian of the kingdom ought 
'^ to be appointed by common assent qf the baronage. 
" That no new customs or maletolts> levied since the coro- 
" nation of Edward J. should be taken of merchants against 
'^ the great charier, or the franchises of the cky of Iiondon^ 
^' and without the assent of the baronage. That the king 
'^ should make the chancellor^ chief judges^ &c.&c. by the 
^' mhice of the baronage in parliament, and by the advice 
'' «f those about him, until a parliament was called; thus, 
** the lord's ordainers exercised all the royal fonctions, and 

at was done by the parliament of Oxford, rendered the 

king a cypher."* 






Gaveston was banished the kingdom by the or- 
-dainers, and several assemblies had been held, some of 
them called parliaments, till at length, in the fifth year 
ef his reign, Edward recalled Gaveston, and by a writ to 
-the sheriffs of Yorkshire, and other counties, (tested 18th 
-JTan. 6 Edward II.) the king declared Gaveston had been 
exiled, contrary to the laws and usages of the kingdom, 
and that he had returned by the king's command, and 
'WBS ready to meet any charges against him ; and, by other 

« First Report, S59. 



134* EDWABD II. 

writs^ dedared that all the laws and customs made b^ his 
progenitors^ kings of England, should be approved, and 
all good ordinances lately made^ should also be observed. 

On the 8th of February, a writ issued to the mayor, &c. 
of London, directing them to keep the city for the king's 
use, lest by convocations of prelates, earls ^ and barons j or 
others, prejudices might arise to the king or the dty, ot 
other danger ; and on the 24th, writs were directed to all 
the sheriffs, to make proclamation for the tranquillity of 
the kingdom. 

In March, the king protest^ against the acts of the 
ordamersj and appointed the bishop of Norwich to treat 
with them, which they, however, declined doing, and an 
appeal was then had to the sword. The discontented, 
with Thomas, earl of Lancaster, at their head> sent to the 
king, at York, demanding Gaveston to be delivered up to 
them, or banished the kingdom, which the king refusing, 
they raised a £»rce and besieged Graveston, who had taken 
refuge in the castle of Scarborough, compelled him to sur- 
render, and put him to death. At length peace was re- 
stored, the barons submitting, on condition that no one 
should be prosecuted for Gaveston's death, the king re- 
leasing them from all displeasure on that subject, and it 
was agreed that in the next parliament, it should be or- 
dained, that henceforward, all persons should peaceably 
attend without arms. 

This part of the reign of Edward was a time of great 
confusion, in which the king frequently appealed to the peo- 
ple at large against the prelates, earls, and barons, and 
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their appeals probably tended to increase the popular in- 
fluence in the public assemblies^ and compelled the pre- 
lates^ earlsj and barons^ to resort to similar measures. 

The Scots took advantage of the dissensions^ and headed 
bj Robert Bruce^ appeared in arms ; Edward led an army 
against them^ but was defeated and nearly taken prisoner 
in the battle of Bannockbum. These events increased 
the discontents in England^ and induced the king to sum- 
mon a parliament at York^ but none of its proceedings 
appear on record, and it may not have met. 

On the 23d Oct. 8 Edward II. a parliament was sum- 
moned, and met at Westminster on the octaves of St. 
JEIilary. The placita whereof, are entitled, ^' Pladta 
*^ coram rege et tnagno conciUo in parliamento regis'' 

To this parliament a petition was presented of '^ Les 
** ^rantz seignurs (TEngleierre come prekttz^ comteSy et 
^' daronsy q^Uegneni in chief de nre seigneur le roi leur 
^' baronies y as queles baronies plusurs feez sont apurtenantz 
^' dependent et fcmt le service pur meins feez q'eux ne 
^' tiegnent de roi, sicome cil q'est seigneur de cent feez, 
*^ fait le service pur cinq ou sis; et aussi les uns pur plus, 
'^ £t les autres pur meyns; et les uns des fees as grant z 
'^ seign' sont assignez a faire gard de chasteaux come de 
*' Dovre, Windesoure, North.' et autres chasteaux, iet tut 
'^ soit il issi q'les grantz seign' eint fait leur service au roi, 
'^ pur taut come il devjent faire, et come leur predecesseurs 
^' et leurs auncestres unt fait, en tut temps pur meyns des 
'' feez q'il ne teignent, jatardies I'escuage pur toutz leurs 
^' fees entierement est demande de eux, par somonce de le 
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'' Escheker aufisi bien des feez assignez a la gard des clias- 
teatuc come d'aatres feex^ des qtiietuc nnques nenrice ne 
fut iskit. He esonage live^ c^me piert par Teseuage d^ 

'' Gales de Tan du regHe le roi Edward^ piere le roi qi ore 
est^ distne^ et d'aatres eScaages. £St issi tut)<mrs le de- 
mande odort saun2 fin faire fors par brief de respite 

^' jesqes snr TaccoUnte de visconte^ on jesques al parle- 
mefit^ ou tien n'eii cret au roi^ fors dauHger des mi- 
nittres. Dont 11 prie&t q'tiel totoenottse demabde soit 
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" ©8te." 



The answer was— ^' Quia concordatum est per consilium^ 
" quod omnia hujusmodi respectuantiir usque ad pnndfiium 
'' parliamentum^ ut tun6 fiualis discussio inde fiat^ habeant 
'' omquerentes brevi de oaticellario de bujusmddi reapectu 
" habendo." 

This answer was given by tlie king^s set^ <!kmiicil^ as 
the prelates^ earls^ and barims, the "grants seigneurs 
^Engleterre"* were the petitioners^ which explains the 
meaning of the WorAi^ " les grantz/' in other decumeats. 
The refer^l6e also was the king's parliament as a tourt of 

Ther^ is ah entry which shows^ that the king and txmn- 
cil acted legislatively at this period^ " even upon Subjects 
determhied l>if statute^ notwithstanding the statute/*^ on 
such proceedings wtisfotmded the dispensing power cksaned 
in after ages by ike crown. Complaint having been made^ 
that the statute of Westminster the 2d^ provided idiat 

• Flrit R#port,96fr« ^ First Report, «6^. 
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th* anitf^ of novel diweisin should be taken at certain 
times of the year^ when the justices^ barons^ and serjeant9> 
«reM to occapied that thej could not attend the assises ; 
k tras prayed^ that assizes might be taken at all times by 
Jofllioet assigned. The answer was>-~^^ Alias propt^ du« 
^ fitiem que ex statuto^ &c. oonquerentibus frequenter 
^* acddebat^ ordinatum foit per regem patrem regis, et 
'' ejus concilium, quod assise caperentur quotiens justiciarii 
** ad hoc vacare possent, juxta discretionem ipsorum ; ita 
^ tamen quod summonitiones et premunitiones, &c debito 
'^ modo fierent. £t hoc idem adhuc observetur non ob^ 
*^ stante statuto,'* &c. 

There is a petition to the king and council from the 
archbishops, bishops, and baiions, that he would ordain 
ottrtain prices for certain articles of food-^'^ A la queU 
^^ petition Jut par k grand comeil remede ordene et cer* 
^ teyn pris mie sur le$ choses desudUes en le manier^ 
'' qt^ensuit/* To this proceeding the commons do not qp- 
pear to ha6e been parties^ and the application seems to 
have been made to the king and his council, as on a sub^ 
ject on which they had lawjul potoer. To which might 
be added, that the petition came from a body, who would 
ihenuelves^ with the commons j have possessed this power^ 
if the legislature had then been constituted eu it now is^ 
and not the king and his counciL 

Upon another petition, with respect to the statute of 
Edward I. ^' de finibus levatis" it was ordained by the 
king and council^ that the statute should extend to an<^ 
dent fines, before the making of the statute, as well as 
to those afterwards levied. 
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Writs issued^ tested the 16tli Oct. 9 Edward II. in due 
form to the prelates^ earls^ and barons^ and for the election 
of knights^ citizens^ and burgesses^ to meet at Lincoln- in 
fifteen days of St. Hilary ; they met accordingly^, and the 
rolls of the proceedings of this are more regularly entered 
than any former parliament^ as on the roll is recorded the 
formal opening by the king in person^ and on the 12th of 
February^ the king appeared in full parliament^ '^ iuppU* 
cans et injungens preUUis, proceribus, et ceteris Jidelibus 
et subditis suis^ ibidem existentibus," that they should ad* 
vise him in the premises laid before them. .' 






The ordinance fixing a price on beasts and victuals liras 
revoked on the next day^ and a statute called the " Statu^ 
tum Lincoln, de vice comitibus," which is expressed to have 
been made by the king in his parliament at LincoTn^ by 
the information of his prelates^ earls^ barons/^// et auires 
grauntz du roiaum/' but no mention is made of the 
knightSy citizens^ and burgesses^ or of comhums of the 
realm. In the subsequent grant of an aid, the knights, 
citizens, and burgesse% and the community of the realm 
are distinctly mentionecL . 
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Possibly," say their lordships, " this may be accounted 
for, on the grQund, that the prelates, earls, and barons, 
were the part of the parliament to which the king then 
commonly resorted for advice^ and that the knights, 
citizens, and bui^esses, were principally considered as 
necessary for the purpose of granting an aid to the king, 
or giving sanction to some general law affecting all the 
king's subjects.' 



ft l^VirtJo «..A.*^^#o "• 



• First Report, 275. 
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The first position is, no doubt, correct; but is there 
any document or evidence on record, to support the sup- 
position, that the commons to this period, ever were called 
upon to sanction any general law^ except those imposing 
a tax or a service ? 

There were only two statutes passed during this par- 
liament, the '^ articles for the clergy" in which neither 
the lords or commons were parties, the other the statute 
*^ de vicecomitibttSj" which the king enacted. Math the ad- . 
vice of the prelates, earls, and barons; but no mention is 
made of the commons, " and, in truth, the commons seem 
'^ to bave been little considered in the proceedings of this 
'^ parliament, except in the grants of the two aids of foot 
'' soldiers and of money"* 

Writs of summons were issued, tested 20th Nov. 11 
Edward 11. to the archbishops of Canterbury, York, and 
Dublin, and to several bishops, abbots, and priors, the 
earl of Lancaster, and other earls and barons, kmghts, 
citizens, and burgesses, to attend a parliament at Lincoln. 
The summons to the archbishop of Dublin, was a pecu- 
liarity which, perhaps, is not easily to be accounted for. 
The Lords Committees say, *' on what ground the writ to 
" the archbishop of Dublin was issued, the Committee 
^' have not discovered."t Does it not evince, that the 
king might and did, at his pleasure and discretion, call 
any of his subjects to assist him with their advice in his 
parliaments, and that it was a discretion inherent to the 
dignity of his crown, or he might dispense with the 

• First Report, 876. + Ibid. 277. 
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tervice or advice of any, or all those who were in the 
habit of giving him advice when called upon? In fact, he 
was a monarch, if not absolute, only limited by those laws 
and restrictions which had bten granted by royal charter, 
and no other restrictions may be presumed to hAve existed, 
but such as appear in those charters. 

The invasion of the kingdom by the Scots, prevented 
the meeting of this parliament, and the king dispensed 
with the attendance **de comitibua et majoribiu barotdbw 
€i preiaiiSy" by special writs, and with the knights, &c. by 
writs to the sheriffs. 

Writs issued, tested 25th Aug. in this year, to summcm 
a parliament, and the statute of York is expressed to have 
been made by the assent of the prelates^ earh andbaronsy 
and the commonalty of the Jcingdom. The statute pur- 
ports to have been made for Ireland also, and was trans- 
mitted, as others had been, to that country for observance 
tiiere. 

For a considerable time the king appears to have been 
acting under the direction and advice of the earl of Lan- 
easter, and others, the lords ordamers^ which accounts 
for a greater deviation from the ancient constitution ; but 
«oon afber Hugh le Despencer, the elder, and Hug^ his 
son, having gained the king's favour, great discootoitf 
prevailed, and a confederacy was entered into by the earl 
-of Hereford, and others, to remove them :&om the Idngi 
and banish them the realm. 

Writs issued 13th Edward II. for a parliament, but 
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£NHn the confusion of the times, it is probaUe it did 
iMtmeet. 

On the 5th of Aug. 14th Edward II. writs issued for a 
parliament at Westminster in the octaves of St. Michael, 
and it met accordingly, and the statute of Weitmuuter the 
fourth,w2A therein made by the king, by the assent of the 
prelates^ earlsy and barons, andaU the commonalty of the 
r^Um* 

Writs issued, tested 15th May, 14 Edward IL for a 
parliament at Westminster, in three weeks after the nati* 
yity of John the Baptist, which was just before the com- 
mencement of the fifteenth year of Edward the Second, 
and <m the close roll of 15 Edward II. is an award of 
exile of Hugh le Despencer, the £ither and son, and con- 
tains charges shown by the prelates, earls, and barons, and 
les autres piers de la ierrcy and the commonalty of the 
realm, against the Despencers, charging them with ad- 
vising the king to act contrary to the great charter, and 
the tmard of the peers of the land, and not suffering 
the king to take reasonable fines from the peers of the 
land, in manner accustomed, to their disherison, thus 
making the king to deny right in parliament j contrary to 
Us oath 1 and concludes :-^'^ Therefore, we, peers of the 
'^ land, earls, and barons, in the presence of the king, do 
'' award that Sir Hugh le Despencer, the father, and Sir 
** Hugh le Despencer, the son, be disinherited for ever, 
%cc &)c. and that they be utterly exiled out of the realm 
of England, without returning at any time, unless it be 
by the assent of the king, and by the assent cf tiie pre** 
latea, earls, and barons, and that in parliament duly 
^* summoned,'' &c. &o. 
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It is remarkable that this document affords the first in- 
stance yet discovered on record of the earls and baraoB 
being styled peers of the landy and the award of exile is 
by them without mention of the commons^ and this was^ 
no doubts a sentence by the parliament in their judicial 
character. The proceeding was of a revolutionary charac- 
ter^ for historians represent the discontented lords to have 
assembled in great military array^ so as to have the king 
and the rest of the parliament in their power. This is 
also asserted in the act^ annulling the exile of the De- 
spencers. An act was afterwards passed to indemnify all 
those concerned in this violence. 

* 

It is also asserted in a writ^ dated 12th Nov. that the 
earl of Lancaster had attempted^ by letters addressed to 
the peers^ to convene a meeting at Doncaster^ to treat <tf 
grievances^ thus usurping the royal jurisdiction. This 
was prohibited by the king^ who recalled the Despencers, 
raised an army^ and in a battle^ at Burton-on-Trent> 
defeated the discontented lords. The earl of Hereford 
was killed^ the earl of Lancaster^ and many others were 
taken prisoners^and^ with several of his adherents^ arraign- 
ed^ tried^ and executed. 

By writs tested at Derby^ 1 4th March> 15 Edward U 
a parliament was summoned to meet at York^ to which the 
king thought 'fit to summon representatives from Wales, 
and a writ was directed to earl of Arundel, the king^s 
justiciary there, stating '^that the loyalty of the people of 
'' Wales had induced him to desire* the counsel and advice 
of his faithful subjects of those parts, on those matters 
which specially concerned the state of his kingdom^ and 
the tranquillity of his people," and, therefore^ the jus- 
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tidaiy was directed to cause twenty-four men for Souths 
and' twenty-four for North Wales^ to attend the parlia- 
ment at York. 

'^ The award against the Despencers was annulled in 
this parliament^ it was stated to have been obtained by a 
dread of the force which the earl of Hereford and others 
had suddenly brought to the parliament at Westminstto. 

The ordinances of the 5th Edward II. were also re- 
Yoked; and for the first time the l^islative power fixed by 
statute. To settle this important subject^ and to protect 
the king against future conspiracies or confederaciei^ of 
the great barons> and the recurrence of similar enact- 
ments of. those of Oxford^ and the 5th of Edward II. it 
was enacted — 






That for ever thereafter^ all manner of ordinances or 
provisions made by the subjects of the king or his heirs^ 
by any power or authority whatsoever^ concerning the 
royal power of the king and his heirs^ or against the 
" estate of the crown^ should be void^ and of no avail or 
" force whatsoever. But the matters to he established/or 
" the estate of the king and of his heirs^ and for the 
" estate of the realm and of the people, should "be treated, 
" accorded, and established in parliaments BY THE 
^' KING, AND BY THE ASSENT OF THE PRE- 
'' LATES, EARLS, AND BARONS, AND THE 
" COMMONALTY OF THE REALM, in manner, as 



^* HAS BEFORE BEEN ACCUSTOMED" 



<t 



This proceeding declared the legislative authority to 
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*' reside ONLY in the kmg^ with the ass^t of the pre 
'^ latesy earlsy and 6aroM, andeammans, in parUameni 4V- 
" sembled:* 

From this time^ therefbre^ the congtitution of the legis- 
lative uaemUj ei thm nation was ao far aettled, that 
liroceedinga m parUavent may be taken as precedents to 
goif^m dedaioni. Thia pertiament may he considered aa 
the concluding act to the revolutionary drama which 
^wnmeneed in the nqp of John, and was a oonamnoiation 
equally nooessary to the king and hifl people. There was 
n gnsat anmnder of power on the part of the prinee, bit 
he gained much in security for that whidi was left him. 

This statute was the settling of the new eanH^ih 
Hon; heretofore^ the legislative functions of tiie ooBiff 
mon council of the realm were confined to the granting of 
money> or other description of aid, to the king; thia enact? 
ment extended its power to ^^ whatever should be eetub- 
^^ itshed for the eeiate of the king^ the realmf and the 
''people." 

The law is of itself evidence of the novelti^ of its enacts 
mentSy and proves that after many long and bloody atrug-? 
glea, the king and the barons entered into a compromise 
for dieir future mutuid safety and security, and ealling 
in the commons as a check to the encroachments of either^ 
formed a oonstitutional legislatare, in which all the gents 
de la terre had an interest. 

Notwithstanding the act, the regular assent of the 
whole pacUament doei not appear to have been required 
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to every enactment; the Lords Committee seemed to thinks 
that it was thought sufficient that the assent of those 
should be given^ tohose interests were directly and im- 
mediately (fffected by the act to be passed.** 
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In the 18th year of Edward II. writs were issued^ 
tested 6th May^ summoning the archbishopSy seyeral 
bishops^ abbots and priors, earls and baroin» to a par- 
liament at Westminster^ on the morrow of St. John the 
Baptist^ but it does not appear that any writs issued 
to sheriffs for the election of knights^ &c. and '' if no 
^' writs issued to the sheriffs^ this as well as other re- 
*' oords^ demonstrate that^ the attendance of the inights, 
** citizenSy and burgesses^ representing the counties^ cities, 
** and boroughs, was not then deemed essential to the 
** holding of a parliament for all purposes^ though the 
** statute of York^ of 15 Edward II. demonstrates^ that 
the assent of the knights^ citizens^ and burgesses^ was 
then deemed essential to the authority of a law to the 
•* extent eapressed in the statute. The convention of the 
*' king's parliament did not necessarily include the con- 
** vention of a legislative assembly in parliament ; and 
'* the convention of aparliament, not including the legis- 
*^ laiive assembly y was the convention of a council and 
" court of justice only^ though properly denominated the 
** kings parliament^ according to ancient usage "^ 

The king at length fell into the hands of his enemies^ 
was deposed and put to deaths and was succeeded by his 
son Edward the Thirds in whose behalf he had abdicated 
the throne. 

• Fint Report, !286, 
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CHAPTER VH. 



« 



BAWABD III. TO HENBY IV. 

" The period which elapsed during the reigns of JohB> 
^^ and Henry the Thirds may be deemed a period of prO' 
gressive revokUiany arisii^ from circumstances^ which 
^ length produced tibat constitution of the legialatiye 
power which was clearly established befure the close of 
thei reign of Edward t|[ia Firsts and wa» afterwards 
'^ fixed as the established law of the land^ by the decla*< 
'^ ratory statute of the 16th Edward II."* 

It is not^ however^ to be concluded^ that this statute di- 
vided the houses of parliament. James the First of Scot- 
laiid> is said to have introduced into that country the 
English system of holding parliaments^ and if so^ it would 
appear that the peers and commons sat together long 
after this period. 

It isj perhaps^ well to remark here^ that during the 

• First Report, Note 22, p. 458. 
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ly part of this reign^ the states-general of France were 
first eataUishedj which sbowa the contagious effect of opi« 
fiioiis 8in<»ig qeighbouring nations. In the second chapter 
it will be seen^ that it was very similar in its constructioa 
to the new English parliament^ and was introduced by the 
king finr the same purpose^ namely^ to protect him against 
the dangerous encroachments of the great vassals and 
barons^ and most effectnaUy it answ^r^d the epd proposed^ 
but ended in absolute monarchy. 

The deposition of Edward II. was a new chapter in 
fhb English revolution. The parliament of the 20th 
Bdward II. compelled the king to resign the crown in 
fisToor of his son^ thai but finirteen years old^ who was 
declared king. The proclamation^ dated 24th Jan. 1326^ 
stating that the late king, of his own free will> by the 
common council and assent of the prelates, earls, and 
barons, and other nobles^ and all the community of the 
kingdom, had removed himself from the government of 
the kingdom, and willed that his son should be king, and, 
therefore, all had done him homage. At his coronation 
the new king took an oath similar to that taken by his 
£itlier. 

The parliament of the 1st Edward III. passed a law, 
depriving the king oi the power of preventing alienations 
of land, held of him in chief as (^ his crown^ and making 
it obligatory on him to accept a reasonable fine for aliena^ 
tion without license, and the king himself disclaimed any 
ri^ to prevent alienations of land held as q^ an escheat. 

The first entry in the proc^jsdixigs of the parliament 

L 2 
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held in the 4th Edward III. are the articles of aceusafioii 
against Roger de Mortimer, which were examined by the 
earls, barons, and peers ; they reported that the truth of 
the charges were notorious, particularly the charge for the 
murder of the late king, and, therefore, they awarded and 
adjudged the said Roger, as a traitor, should be drawn and 
hanged, which was done accordingly. This judgment was 
afterwards reversed as informal fcnr want of legal trial. 

The king then desired the earls, barons, and peers, to 
proceed to give judgment against Sir Simon Beresford, 
knt. but they refused, saying he was not their peer^ and, 
therefore, they were not bound to judge him^ but as hit 
guilt was notorious, they, as judges of parliament^ by as- 
sent of the king, awarded and adjudged the said Siinon 
as a traitor, to be drawn and hanged, whidi was done 
accordingly. 

These proceedings were altogether illegal and irregular, 
and it was agreed at the time that they should not be 
drawn into a precedent. 

Their lordships state these proceedings as worthy of 
notice, on account of the distinction made of the titles of 
earls, barons, axidpeers^ "from which it might be sup- 
posed, that there were persons '* peers of the reahn^ who 
were not earls or baronsJ^^ 

In the proceedings of this parliament, is an entry in 
which the phrase " autres gentz" is omitted, and that rf 
" gentz du conseil du rof substituted, which explains the 
meaning of the words autres gentz, in former probeediiigs. 
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Anotber entry is remarkable^ inasmach as it explains in 
some measure^ the term "plein parkment." The com- 
mons had been dismissed on Saturday ; and on Monday fol- 
lowing^ Geffery le Scrope^ is said to have made a statement 
to the persons then assembled^ ** en pleyne parliament " 
tJthoiigh the commons had been dismissed^ which shows 
dearly^ that a full parliament meant nothing more than 
there were barons sufficient^ or a quorum^ to constitute 
the parliianent a Jkll or legal court of Justice. 

A parliament was summoned to meet on the nativity 
t»f the Virgin^ 6 Edward III. to consult on the affairs of 
Ireland^ and on the second day thereof it is stated^ that 
the prelates, by themselves^ the earls and barons^ and 
ituires granlz^ by themselves^ and the knights of the coun- 
ties by themselves^ and without the citizens and bur- 
gesses^ proceeded to grant the king an aid : — " For that 
*' the king could not do the things proposed without the 
" aid of his people^ therefore^ the prelates, earls, barons, 
et autres grauntz, and the knights of the counties et 
tote le commune^ granted to the king the fifteenth penny 
to be levied of the communalte^ and the tenth penny 
'' to be levied of the cities and boroughs and demesnes ; 
'^ and the king (at the request of the said prelates^ earls, 
*^ and barons J and knights of counties, in easement of his 
people) granted that the commissions which had been 
lately issued to assess talliage in the cities, burghs, and 
demesnes, throughout England, should be repealed; and 
** that in all time to come, such talliage should not be as- 
'' sessed, but as it had been done in the time of his ances^ 
^' torsy and as it ought to be by reason." 
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The oommissibiis here alluded toj are on the patent roll 
of 6 Edward III. whereby the king appointed commis^ 
uonei^ to assess his talliage in the cities^ boroughs, and 
demesnes, of the king separately "percq^Uoj" or in com* 
mon, as should appear best for the profit of the king. 
The king's right to asi^ess the talliage was not at this time 
questioned, which clearly shows the imp^ect state of the 
legislative parliamalt at this period^ and shows its gradual 
progress. The cities and boroughs here, apparendj 
wished to tax themselves a larger sum to the king, than 
he would teceive by the old and vexatious system of tal- 
liage, and thus by compremise, the king's right to tax at 
his will was eventually dotte aWay. 

It is also observable, that the parliataent at Y(»rk, the 3d 
of this year, the bishops and detgf acted by themselvesi 
the peers by themselves, and the knights and ccmimons by 
themselves. But frequently the knightb acted separatdy 
from the citizens and buigessesi who were little r^arded, 
unless when an aid was r^uired. ^^The parliament, 
'^ therefore, had not yet completely assumed its present 
" form ; the hrds and commons were riot yfH considered 
at two houses perfectly dtstmctj and acting s^ataUlgy 
and on perfect equality in their diffeirent functionis; the 
knights of the shires f^pear to have been treated as a 
higher order, than the replreaentatives of dtiea and 
'^ boroughs, and on thisi as od other occasioi», the par^ 
'' Uament continued after the knights^ citizens^ and bur^ 
gessts^ had been dismiss^cL*^* 

* Vini Repdrt) 307. 
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&I the thirteenih year of Edward III. the long, for the 
Jkii Hme, signified to the oomnunu the QOUie of the meet- 
iag of pariiament^ which shows a further increase of eoa^ 
seqaence^ and it was agreed to assist the king with a oon- 
ttdeteUe grant of money. The grauniz gave aa answer 
m, wdtmg, m whidi they gave the king tiie tenth sheaf 
of oom of every kind of their demesne kmds^ except from 
Aebnda of their bcmdsmen^ the tenth fleece and the 
toith lamb of the next year^ but they stipulated that the 
4U tak (maltoU) on wool and other demands^ should not 
be levied in fntuxe. 

The oonmions gave their answer in writings that they 
thvit consnlt their constituents^ and requested another 
flffUaaient to be summoned, but in the mean time Aey 
#oidd do their utmost to obtain the king a proper aid. 

At a second parliunent held this year, the commons 
•offlsred 30,000 sacks of wool to the king, on certain con- 
4itions, whidi, if refused, they would give no aid; but the 
carb and banms granted fdr themselves, and for their 
peers rf the land, who held by barony, the tenth sheaf, 
fleece, and lamb of their demesnes. " What was meant 
^ by the words, who held by barony^ and whether it was 
^ intended to distinguish any part of the peers &em the 
^ rest, or to imply that all the pe^s held by barony^ jnay 
^ be deemed doubtful.** Such is the opinions of the Lords 
Dcmimittees. But it is suggested that the true meaning 
was this :— That those peers, who held by barony ^ had in 
eifeh barony or manor, a liberty, and their tenants were 
'•opy^klioldert of the barony or manor, and were not re* 
prssenied by the knights of the shires^ or otherwise, then 
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by their lords^ their natural protectors and representatives^ 
while those peers who did not hold land by barony^ had 
no tenants of that description. 

In the fourteenth year of Edward IIL the prelate^ 
earls^ and barons for themselves^ and aU their tenanis^ 
and the knights of the shires^ /or the commons of the iandj 
made a grant to the king of the ninth sheaf^ &c and the 
citizens and burgesses a ninth of all their goods. The 
tenants of those who held by barony^ claimed to be dis* 
charged of the expenses of the knights ef the shires. 

These entries clearly show^ that the knights and the 
commons^ for whom they granted^ were either tenants in 
chief of the crown or by subinfeudation of those tenants, 
and not of those prelates^ earls^ or barons^ who held l^ 
barony; and explain why the copy holders of manors or 
baroniesj have never had. votes for knights of the shire j 
they did not owe suit or service in the county court, but in 
that of the manor. All persons interested were> in con- 
formity to first principles^ called upon to give their assent 

by themselves^ th^ir lord3^ or their representatives. 

r 

In this parliament several persons were assigned to 
^spatch petitions^ and form them into statutes^ to whidi^ 
for the first timej six citizens and burgesses were now 
added ; an innovation^ and a gradual acquisition of power 
by the commons. 

In the fifteenth year of Edward IIL the prelates> earls> 
and barons^ and autres graurUz^ ''who were hound to 
come to parUament^^ stated that they had made a grant 
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to the king of a ninth sheaf, &c. and that the king's offi- 
cers required also a ninth of the other clergy, who were 
not bound to come to parliament^ and should pay their 
tenth. It was answered by the king^ that only those^ who 
held of the king by barony, should pay the ninths and that 
the other men of holy church who held nothing by barony, 
and were not accustomed to be summoned to parliament^ 
akould pay a tenth. 

The note on this by the Lords Committees^ is as fol- 
lows:— '' This passage seems to confirm the view the com- 
" mittee have taken of the ancient constitution of the 
^^ common council of the realm^ namely, that it was an as- 
*^ sembly of barons^ all bound to attend by reason of 
'* tenure" 

• 

With the most humble deference, it is suggested^ that 
the ancient barons were by reason of their tenures bound 
to attend the curia regis^ which was afterwards called the 
king's parliament^ or high court of judicature^ but the 
** common council of the reatm^* had but one function^ 
that of granting or refitsing an aid; and although those 
prelates^ earls^ and barons^ formed part of the common 
eouneil with the other tenants of the crown> Uieir tenure 
only compelled their attendance on the kin^s courty which 
being held at the same time and place^ as the common 
council^ the king could therefore compel their atten- 
dance> but if those who did owe service to the king's 
court were absent^ they were liable to the acts of those 
present, if legal notice had been given. This interpreta- 
tion is evidently correct^ from the constant occurrence of 
dismissing the commons as soon as the grant had passed. 
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and the common eouncU had accomplished the bnsitiett for 
which it was sammoned^ while the curia regit j ior foHk^ 
menij ooatinaed its sittings* Vhe ^ening of thu ptiliah 
nients in this teigh> was alio frequently delayidd bjrtte 
tabsence of the lords> hut never by tiie oimiBO^ Tkk 
advlee of thekAights Wassetnetimes asked^bnt theciti«ete 
dfid boTgesse^ w^PO liever oensnlted except for their baof^ 
cnrrence in aid. In Uie forty-sixth year of Edwaiid IH. 
the cktzens and burgesses were required to remain after 
^he knights had be^ dt6mi6sed> atid W^e pre'^ailed on to 
grant an aidi 

In the twenty^-sevehth y^ar of fidward III. on Monday 
lafter the feast of iSt. Matthew, the king held a magnum 
concilium^ at Westminster^ in which the ordinance of the 
staple was promulgated. To this only one knight for each 
county was summoned^ but two citizens and burgesses 
vte^ summcmed from thirty-iseven cities and boroughs 
Hie comlnons required that the act3 of this council should 
be rdbearsed at the n»t parliament^ because the wrdi-* 
nahces and agreements made in councils iBoere not of re- 
Wrdj as if the^ had been madd in the eommon parUameni. 
The king^ howerer^ ansiVered> that the ordinances of the 
istaple should be strictly obserred^ but at the next pai^ 
liam^nt far ieourity they l^duld be pUt on the toll of plti^ 
liament. The king, ther^fbre^ considered^ that he pes- 
^Sfs^ thii power of inakingi in a great ebuaeil^ an Mrdi- 
nAUce i6 hd¥e the effedt of a general law. 

In the fblrty-seventh df £dward III^ a eonvoeatioa ^ 
the detgy of the province of Yotk^ i^as summoned^ and 
gtanted an aid to the king. 
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Xa the fi/tkth year of Edward III« the oemmons pt9jei 
ijbat the kn^hts cf the shire might be elected bj the chief 
heAMen *^ de ka meilkun getUs" to which the king 
ansurereti ^' ike king wiUs thai ihe^ $haU be tkded b^ 
cemmon assent of the comki^." 

In At filst of .Edward IIL amongst the potions of the 
pbAanxa^, is one stat&g thati of commoa right> Sat eteltf 
otmnty^ there should be eleoted two persons to be at the 
parliament for the commons of the said county^ except for 
prdatesi dukes^ earls, barons, and such as hold by barony, 
'' ei qken^ sotU et serroni somonezpar bref de vener m 
parliament" and cities and boroughs, which persons were 
to have their exp^ises. The petition then prays, that 
these expenses should be leried of all the commons as well 
imMn fraiUhises as wiikouiy except the franchises of 
hom^i^f and those who attend parliament by Writi and 
thtir tenant by bbndclge. The tinswer Wad, ^eoiifak 
^temt devunt ad este use in ee cas.*^ 

This shows, as staled by the Lords Oommittees, that 
teniure by barony was an acknowledged tenure at this 
pefiod, 61 Edward III. but the exception is for those who 
held b^ barotyy and were also summoned to parUament, 
which latter was the ground of exemption, because the 
fmghts Were the representattoes of thos^ who held by 
^boron^y and were not summoned to parliamenti and, th6re^ 
fore, they ought <$f right to pay. 

In the parliainentfii of Edward til. frequent teference 
IMA made Va the great charter> and the charter of the 
fttCfMis, 1^ which it is erideUt, that those documents wetis 
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considered as the foundation of their liberties^ and that we 
cannot justly look for any rights or privileges^ but those 
granted by charter^ or that the constitution then existing^ 
so imperfect and unsettled^ was the result of a series of 
concessions on the part of the king. 

Among the petitions of the commons of the 51st 
Edward III. is one that no statute or ordinance should be 
made or granted at the petition of the clergy^ without the 
assent of the commons^ as the clergy would not be bound 
by any of the king's statutes or ordinances made without 
their assent. The answer was^ " soit ceste matir decUtree 
en especiaL" 

Richard the Second^ succeeded his grandfather at the 
age of eleven years. In the parliament held in his fourth 
year^ the commons prayed that as the clergy possessed 
one third of the kingdom^ they should bear one third of 
the charges^ and that the counties palatine of Chester and 
Durham^ and the cinque ports^ and all other places so 
situated^ should bear their share of the common burthen 
as reason required. The king answered that the cinque 
ports should be charged^ and that he would do what he 
could with those counties saving their Jiranchises. 

The commons^ by these petitions, were striving to make 
the constitution of their house what it afterwards became, 
the representation of the people of all England. 

A popular insurrection in the fifth year of Richard II. 
had obtained from the king a patent, enfranchising that 
part of the population then in a degree of personal slavery. 
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wbicb^ their lords afterwards objecting to^ the patent was 
recalled and repealed. 

The word banneret^ which means nothing more than a 
knight made under the royal banner^ and gave higher pre^ 
cedence than simple knighthood^had been supposed by some 
th have reference to sitting in parliament^ but the Lords 
CSomimttees very justly assign its proper signification^ and 
it is rather singular that any other meaning should ever be 
^ren to the word^ or that it was supposed in any way 
the ground of summons to parliament. 

On the roll of the parliament of the 5th Richard II. is 
an ordinance that all persons and commonalties^ from 
thenceforth should have summons to parliament^ in manner 
as they were bounds and had been accustomed in the king- 
dom of England of ancient time, and if they should have 
such summons, be he archbishop, bishop, abbot, prior, 
diike> earl, baron, banneret^ knight of county, citizen of 
city, or burgess of borough, or any other person or com- 
monalty, and be absent, if he could not give a reasonable 
and just excuse to the king, he should be amerqed, and 
otherwise punished, according to what had of old time 
been before used in the kingdom in such case^ and the 
sheriffs should be punished, if he was negligent in making 
proper returns. 

The occasion and meaning of this ordinance^ is some- 
what explained by the writ on the patent roll of Ireland^ 
of the 51st of Edward III. directed to the treasurer and 
barons of the Exchequer of Ireland, on the petition of 
Walter L'Enfaunt, in which he stated that tanquam te- 
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mens per baroniam, he had be^i amerced for not attoidi- 
ing the king's parliament^ as he had been soBunoiMid by 
the king's writ ; whereas he did not hold by barony^ as 
appeared by inquisition^ and> therefore^ he prayed |q be 
disdiarged from the amerciament^ and as it i^pear^ tiJMl 
the said Walter did not hdd by barony^ " et mm etf$ jnH$ 
** seu consuetudms in dida terra nostra hactpta^ sHefi^A 
'^ ^iod aUfm qm per baraniam nan Unuemniy ad jMrfioh 
'^ mentd nostra summoneriy seu oceaskme absenik nm nb 
^ eisdem amerdari deberenty de groHa nostra spedaUpar* 
'^ donamuseodem fValtero amerdamentum predicimmy" &o. 

Conaiderii^ this document of great importance in the 
elncidation of this very obscore subject^ I to<^ tlie liberty 
oi sending a cc^y thereof^ to one of the noble lords oi 
the committee^ and in the edition of the report ordered 
to be reprinted in Fsbmary^ 1823, this writ is noticed 
in note 64, with the following observation : — '' This mm 
to import, tlutt even in the 5l8t of Edward III. the 
notice of toiure by barony in Ireland, was considered, 
** in Ireland, as the only ground <m which a person eonU 
^ be required by the king's writ to attend the parliament 
'* as a banm.** 

If by the word required, their lordships meant cost* 
polled under pain of amerdament to attend, the notiee 
is correct, for no one could be legally compelled to 
perform a service which their tenure did not require 
of them, and none, but those who held by barony, were 
suitors in the king's great court or parliament, and, there* 
fore, were bound to attend under penaUif. But many 
were summoned who did not hold by barony, and, attend- 
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uig» became lords of parliament^ though they were not 
liable to attend the king's court by their tenure. 

The ordinance of the 5th of Richard II. made only five 
years afterwards^ seem to have been intended as a remedy 
tat aa evilj by subjecting all who should receive writs to 
iae tnd mereiament^ if they did not obey the summons^ 
afwdl those^ who> by their tenure^ were liable to attend 
the ancient curia regisy as barons^ or suitors^ as those who 
bj the establishment of legislative parliaments^ in which 
the functions of that court were merged^ had become 
lords of parliament^ although not territorial barons^ and 
bad attended parliaments. L'Enfaunt was a lord of par- 
l]ament> but not a baron by tenure^ and his heirs were af- 
terwards summoned to parliament^ as 8uch> he might at- 
tend the parliament^ having received a writ^ but he could 
not be fined for neglect^ as he was not a member of the 
old court of barons. 

This statute may also have given a more fixed character 
to the legislative body^ than it before had^ and shows its 
progress. 

John de Beauchamp of Holt^ was created a peer of par- 
liament by patent^ in the eleventh year of this reign^ and 
is generally considered the first baron created by patent; 
the patent imported that the king had created John dQ 
Beauchamp^ '^ unum parium et baronemregni nostri Ang^ 
Jke^** a method which has been generally followed by the 
succeeding sovereigns. 

The Lords Committees conclude their observations on 



tbb reign — " That the comtitution »f the kgisUUive i 
" lembHei of the reahn teat at thii tone not completeA 
" ettabUshed on Ihoie clear grounds, which have i 
" been adopted." 

The depositioii and death of Richard the Second,' < 
a further chapter in the revolution of England, : 
was effected amost important change in the descent c^fl 
crown and royal dignity ; the lawful heir, by hereditar 
right was set asidoj and a junior branch of the royal hon 
substituted in his stead, roAo% on the authorilij of the ~ 
parliament of lords and commom, summoned in the nai 
of the deposed sovereign, assuming the character of the 
three esiatet of the realm, accepting, in that character, 
the forced resignation of Richard, and assumiug the power 
to pronounce his deposition, and to advance Henry to the 
vacant throne. 

The lords spiritual and temporal alone adjudged Richard 
to perpetual imprisonment ; the commouB were not parties, 
and they disclaimed any right to join in any judgment of 
the parliament, which they said belonged only to the kii% 
and the lords. To which was answered by the archbishop 
of Canterbury, by command of the king — " That the com- 
" mons were petitioners and demanders^ and that the king 
" and the lords, of alt time had, and ought to have, t^ 
" right, the judgments in parliament, in manner at the 
" commons had shown, save that in a statute to be made, 
" orin grants and subsidies, or such things to be done Jbr 
" the commonprofit of the realm, the king would have el- 
" pedally their advice and assent; and this order of pro- 
" ceeding should be holden and kept in all time to come." 
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Bete the fonctions of the commons were again modified 

new revolution. To this period their orietil only 

necessary to a grant of an aid; on this occasion 

'13ng willed and gave them power to advite on att 

J^ the common proJU of the realm, Thus^ by 

il^ revolution the commons acquired nkw powars^ 

Petentu^y became a separate and distinct estate and 

kibet of the parliament. 

^ In the speech of the chief justice to the commons^ by 
'C&e king's command^ in the 2d Henry IV. they were 
^Are<;ted to elect a Common speaker^ and to present him 
** to the king^ ' come le manere est,' on the next day^ 
" which was done> and the whole of the proceedings of 
" this parliament bear a nearer resemblance than those in 
^ former parliaments^ to the proceedings at the present 
"time."* 

In the 7th and 8th of Henry IV. the descent of the 
crown was settled by statute^ on the king and his heirs 
male. The knights^ citizens^ and burgesses^ assembled in 
parliament^ were in this statute considered as the proxies 
and attomies^ or representatioes^ of the whole kingdom, 
and had power to act for the whole. ** This seems to have 
** been intended as a legislative declaration of what was 
" then considered as the true constitution of the legisla- 
^ tion of the kingdom^ established by the custom and 
^ usage of the kingdom^ to give authority to the solemn 
'' act for the settlement of the crown*''t 

• Fint Report, S54. ^ f Ibid. 
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*' In the same parliament^ provision was made toa<diii^ 
the election of knights of the shires; that at the nest 
eounty^ after the delivery of the writ to the sherifivpnH 
^ damaticm should be made^ in fiill county^ of the daj^ 
and place of the parliament, and that all those who 
should be present, as well smtors summoned for ony^. 
cause^ as others/' *' should go to the deeticMi." That is 
to say, the freeholders, who were and are the only soitora. 
in the county court. So it was in the king's court* the 
barons who were the suitors, whether summoned for the' 
special purpose intended or not, if present, assisted in that 
purpose ; thus it happens that we find barons not sum- 
moned acting in the parliament as before-mentioned* 
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It must be presumed, that so much of this statute. as 
*' declared who should be the electors of the knights for 
'' counties was deemed necessar^j at least to remove some 
*' doubt on the subject. In many preceding parliaments 
the commons had desired a parliamentary declaration, 
by whom the wages of knights of the shires were to be 
paid, to which answers referring to usage were given; 
" in some cases the peers insisted that their tenants were 
'^ exempted from the charge, being represented by them; 
'* but in the proceedings, on the deposition of Richard^ the 
^^ peers had assumed the character of one of the estates of 
" the realm, all the r^st. of the laity, including the tenants 
^* of those peers, being considered as forming another and 
*^ distinct estate, and through the whole of the reign 
" of Henry IV. were treated as the representatives of 
** all the commons of the realm, forming the distinct 
^' third estate. Thus gradually had the constitution been 
" formed." 
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This paragraph^ wbick is the substance of one in their 
lofdflhip's first Report, p. 3S7> gives a correct view of the 
origin and progress of the constitution. Firsts the Con- 
queror gave the right to assent to, or refuse an aidy or ex- 
traordinary impost, which continued the sole privilege of 
tike conunons) till the reign of Henry III. when a revdu- 
tiimary movement put all power into the hands of the 
barons,, who fiNrmed a convention or assembly, called by 
them a parliament, which continued till the defeat and 
death of Leicester, when things reverted to their old 
course. The neoessitiea of Edward L induced him to 
court the lower orders, and he issued his proclamation con- 
taining the just principles of a free constitution, which it 
appears he forgot when his wants were satisfied, and things 
went on as theretofore. The lords ordainers again wrested 
the royd power from the feeble hands of Edward II. but 
the defeat and death of the earl of Lancaster restored the 
king to his power, who^ for his own security, enacted the 
celebrated statute of the 15th Edward II. settling what 
should be the legal power of legislation, which, howerer, 
seems afterwards as little regarded as the lex Justissima 
of his father. The deposition and death of Edward II. 
strengthened the hands of the parliament, who gradually 
petitioned for, and obtained new rights from Edward HI. 
and Richard II. and the deposition of the latter, and the 
election of an individual out of the hereditary line of right 
descent of the crown, acquired for the commons the right 
of assent or dissent from the enactm^t of laws, which 
they never before had by legal authority, t. e. by royal con- 
cession. They had occasionally exercised the power, by 
force of arms, or rather it might be said, that a revolu- 

u2 
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tionary assembly called the ccnnmonalty or parliam^it oi 
England^ exercised these fimctions. 

In the parliament assembled at Gloucester^ 9 Henry IV. 
by command of the kii^^ a message was sent to Ae 
commons^ desiring them to send to the king and Ifte lonb 
a certain number of their felhwsy to hear and report §& 
their fellozcs what they should have in command from the 
king* The commons sent twelve of their members^ 
and the question which had been previoasly put to the 
Iord8> namely^ what tax they conceiTed necessary fost the 
public service^ to which the lords had answered^ that less 
than a tenths &c. &c. would not suffice^ was put to them^ 
and the kii^ willed the messengers of the commons to 
report it to their fellows. The report being made to 
the cfHnmons, they were greatly disturbed^ and affirmed 
the proceedii^ to be in prejudice and derc^tive of theiir 
liberties. 

The kii^^ alarmed at the spirit exhibited by tte 
commons^ willed^ granted^ and declared^ that it diould 
be lawful for the lords to commune amongst themselves 
in that parliament, and in every other in time to oome> in 
absence of the king^ of the state of the realm^ and of the 
remedy necessary for the same^ and that in like manner it 
should be lawful for the commons on their part> to oom- 
mnne together of the state and remedy aforesaid^ provided 
always, that the lords on their part^ and the commons on 
their part, Aould not make any report to the king of any 
grant, by the commons granted, and by the lords assented 
to, nor of the communications of the said grant, before 
the lords and commons should be of one assent and accord 
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in such fliatters^ and then by the mouth of the speaker cff 
the commotts as had been accustomed, and that the laite 
eommunicatdon should not be drawn into a precedent. * 

This dedarotion of the king proves, that whatever had 
lieen the praetice, the constituticm was not clearly settled 
«r understood until this period. The practice hitherto 
had been uncertain and various. The lex ju9th$imu of 
£dwurd L seems to have b^n the origin and ground of 
the powef ^f the commons. 

The regular membly of a parliament four times &i 
every year for the administration of justice, as a court of 
original jurisdiction, had now fully ceased, and its charac- 
ter became totally changed from its original constitution 
of a court of record, into what it has been and now is, a 
l^islative assembly, retaining only its ancient character 
of a court of dernier resort and appeal ; '^ mUU reserving 
^' the judicial decision to the king and the lords, as coih 
^^ stituting the ancient court of justice in exclusion of the 
** commons." t 

*^ In the course of the reign of H^ury the Fourdi, 
^' much had been done to ascertain the true constitution 
^' of the l^islative assembly of the realm, and to assign 
^ to its component parts their respective chsuracter and 
^' duties, and their mutual relations ; so that at the dose 
'' of his reigH, it may be said, to have ajqproached nearly 
^* to what it now is.":j: It is unnecessary to carry the 

investigation farther than this period. The object in view, 

• 

* Fint Report, S60. f Ibid. SOS. % See pnU in Irish Parliameat. 
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being to show the revolutionary origin and progress of the 
legislative assemblies of England^ and having demon- 
strated^ that they were the result of revolution and en- 
croachment on the power of the king^ it has been so fax 
proved that a baron by tenure^ was not necessarily a lord of 
parliament^ but might have been made so^ as any other indi- 
vidual mightjbif summons to the newly estabUihed assembly* 
Therefore^ the dignity of a modem peer or lord of par- 
liament^ having arisen out of revolution^ cannot take date 
previously to the revolution which gave it existence. The 
following chapter will show^ that the proceedings on claims 
for peerages^ favour this view of the subject. 



OF HOOBRN PSSR8 OF PARLIAMBNT. 1^ 



CHAPTER VIIL 



OF MODERN PEERS OF PARLIAMENT. 

In this chapter will be given an abstract of the third 
general report of the Lords' Committees^ which chiefly con- 
sists of reflections and conclusions on the evidence produced 
in their lordship's previous reports — an investigation of 
the various claims made to peerages^ and the creations 
t^ peers by patent. The circumstances^ too^ arising out 
of the final establishment of the legislative parliaments^ 
engrafted as they were on the ancient judicial aula 
regis J or high court of feudal barons ^ will be considered. 
Many feudal barons^ by summons^ became parHamentarif 
baronsy but others^ who had lost their influence by 
alienating thdr property^ or other causes^ never acquired 
that dignity. 

•* The constituent parts of the legislative assemblies of 
*' the realm^ appear to have varied at different periods^ 
^ the nature of the dignity of a peer may have likewise 
^' VARIED^ and a vast majority of the members of the 
*^ peerage^ as now constttated, must <:lakn their dignities 
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'^ £roin a different source^ tlian that from which the mem* 
'^ ben of the early legislative assemblies^ after the Nor* 
man conquest^ may have derived their titles, especially 
if those assemblies consisted only of prelates^ earls j and 
baroni, or tenants in chief of the crown, which seems 
highly prohabk.^^ 
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It may be inferred^ that in the reign of the Gonqaeror> 
and several of his successors, considerable powers of 
'^ legislation was probably exercised by the crown, with 
'' the assistance only of a selected council, but that more 
important subjects of legislation, and eq>ecLally such as 
operated to charge property, in the hands of individuals, 
subject by the law, to such diarge» required i^ greater 
sanction, and that sanction was usually given by an as- 
sembly, which may be deemed to haVQ been jNToperly 
the legislative assembly of the realm for general pur* 
poses. Whether that assembly had a settled constitntjon, 
established by clear and express law^ ox founded: 09 
'* usage only, or whether its constitution depended, in any 
degree, on temporary circumstances, and varied accord- 
ingly ; and whatever may have been at different times 
the characters, powers, and privileges, of its several 
constituent parts, during any period, it can scarcely be 
doubted that, during the long lapse of time firom. this 
^' Conquest, to the close of the reign of Edward .the Eirstj 
many circumstances materially affected the rights of 
persons who, at different times, during that peripd, may 
*^ have been deemed necessary members of th|^ le^slative 
'^ assemblies of the realm, and especially of assemblies 
^' convened for charging th^ people with extraordinary 
'' 4ds, or establislung important alterations in the general 
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'' law of tlie laad ; and at the close of that period^ who 
^' may kav€ been before deemed eniUled to be personally 
'^ eummmied, as members of such an assembly^ may no 
'' longer have had such rights^ but may Have become re* 
^' preseniaUves^ or constituents of r^resentatioes** 



'' The crown possessed the power of imposing taxes or 
^^ talUage on the tenants of its own immediate demesnes, 
'* without their ooosfent^ 



** The rise of the house of commons^ without any ez« 
^* press law for the purpose, may have been the natural 
*^ result of the situation in which the country was placed 
'^ at the dose of the reign of Henry the Thirds or the ac» 
*^ cession of his son. The gradual^ though slow^ increase 
*' of power in the house was the natural result of its es« 
" taUishment." 

" The legislative power was declared by the statute o[ 
<' 15th Edward II. to rest in the king, with the advice 
and aBUBent of the lord8> spiritual and temporal, and com^ 
mens in parliament assembled." Though further changes 
were afterwards made, and that which had probably been 
one bod^y all the members of which, had equal rights and 
prmleges^ in the character of membera of a legislative 
assembly, became two distinct bodies^ one consisting of 
the lords spiritual and temporal, having distinct and 
permanent rights andprvoUeges^ the other consisting of a 
r^Hresentatipn of all the subjects of the realm. 

'^ ThjQ term ^peer of the realmy until the union with 
^* Scotland, was the distinguishing appellalicm of a lent*" 
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** poral lord of parliament After the union with Scot- 
*' land, the peers of Scotland became peers of Great Bri- 
*' tain^ but were not lords of parliament unless elected.'* 

" The term ^ peers of the realm/ was not used to das- 
^' tinguish the temporal lords of psurliament before 15th 



Xf 



Edward 11/ 



The charter of John was the earliest document to pro- 
vide, by express law, for the constitution of the common 
council of the realm. 

The right of a spiritual person to be a lord of parlia- 
ment, is incident to his benefice, not to his dignity oi a 
bishop or archbishop. 

The members of the common council of the realm, 
during many years after the Conquest, except earls and 
ecclesiastical dignitaries, had no dignities in the sense of 
the word, as now commonly used, and the dignities they 
did possess did not belong to them as members of the 
UgtskUurey but by rights wholly distinct 
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The spiritual lords had dignities, but they were spi- 
ritual, not temporal, and they were summoned to the 
common council of the realm, not as spiritual dignitaries, 
but as temporal lords of landsy denominated baronies. 
The earls were not summoned as earls but as barons, in 
** the distinct character of tenant in chief of lands, a cha^ 
'^ racter common to all the other members of the 'common 
" councils of the realm, according to the provisions of the 
*^ charter of John. The tenants in chief could scarcely 
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be supposed to. liave all had dignities^ merely as tenants^ 
*^ for their dignities must have ceased^ if they lost their 
*' landi" 

^ The division of the two hon&es was made at the end 
'' of the reign of Edward the Firsts but not fully de- 
'< veloped till afterwards. The declaratory statute of 15 
'' Edward II. did not distinctly set forth the character^ 
'' powers^ and priidleges of the different estates of the 
'' parliament." 

'^ During the reign of Henry the Sixths there seems to 
^' have been particularly a degree of confusion of principle 
'' with respect to rights to the dignity of peerage^ and 
'' even with respect to the rights of those possessed of that 
'' dignity^ which has produced much embarrassment in 
" prosecuting the inquiries entrusted to the several oom- 
" mitteee.- 






The act of parliament (31 Henry VIII. c. 10) de- 
termined by express law^ the precedency of the peers of 
^' England^ of the same d^ees of dignity^ which seems^ 
" during the reign of Henrif the Sixth^ to have been^ in 
'^ many instances^ varied according to the mere wiU of the 
'' crown" 

Resdutions on the journals of the peers^ Ist Feb. 1640: 
That no person^ that hath any honour in him, and a 
peer of this realm, may alienate, or transfer the honour 
'' to any other person." 

!' That no peer of this realm can drown or extinguish 
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'' Ilis honour^ (bat that it descend to his descendants) 
" neither by surrender^ grants fine> rust any otlier OKm« 
" veyance to the king." 



Jndge^ Sir John Dodderidge^ in giving the opMon of 
the judges^ said— 

'^ If a mian be created an earl^ to him and bis faem^ idl 
" men do know, that although he hare a fee simple^ yet 
'' he cannot aliefltate^ or give away his inheritance, be- 
cause U is a personal digmty^ annexed to ike posterU^^ 
and ^fixed m the blood.*' 






** The earldom ai Oxford, created by the empress Ha- 
^ tilda, or king Stephen, a personal dignUy. This was 
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the dignity und^ consideration.' 



A peerage, is an inheritance not oommunieabie to any 
other, by any title founded on possession; there is no 
possessio fratris of .our honour. 

« 

'^ It may be well doubted, whettor in the lS<b Edward I. 
ff the dignity of an earl, or ereki a baron, as a name' of 
'' dignity/, was considered as an incident to laad^ eitker by 
^prescription, or a condition of tenure." 

'^ It has long been decided, that no husband can be 
'^ tenant by courtesy, of' a d%nity yested'ia hsa v6Se, and 
^ Ae hdrs of her body; and it may be deubtedy whddier 
^ sndt tenantry by the courtesy of a d^nity woB ever at« 
'^ lowed as a right, though the crown haa givea the dig« 
'^ nity by special summons, or other mode of grant, to the 
** husband, in the lifetime of his wife." 
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Whoerer has daimed a dignity, has sued for it to the 
orawn by petition, whidi is in the nature of a peUiion of 
HgkL There can be no discontinuance of a dignity. 

No reversion of a dignity remaining in the crown. On 
eeasing of heirs, it becomes as if it had never been, A 
d^nity given to a second person and his heirs, on fiedlore 
of the first grantee, a distinct creation. 

" That by law, in all cases, it is at the king^s election 
^and pleasure, whether a service reserved by tenure^ 
shall be performed or noty that he may 'refiise^ as well 
as require such service.'* / And further, '' considering 
^ that for many ages, the right to demand a writ of sum« 
** mens t^ parliament, as a writ of right, founded on ser* 
''vice reserved by tenure, has not been acknowledged, 
^ and the existence of such right was expressly denied by 
'' high authority, in discussing the daim to the dignity of 
'' Fitzwalter, in the reign of Charles the Second ; and it 
^ may be doubted, whether even the right of special pre* 
'' ecr^pition^ on which the daim to the dignity of earl 
'' Arundd, was founded in the reign of Henry the Sixth, 
^ u consistent with ike present constiiution qf the peerage 
** and of parliament^ or with the acknowledged law, thai;, 
by the dignity of peerage, the blood of the person ob« 
taining that dignity is ennobled, that he can by no act 
^' (except by fduffdture) destroy his title of dignity^ or 
^ prevent its descent to others, and that he hdds his dig- 
*' nity as a peer of the realm, not for the benefit of him- 
'^ adf alonoj but for the benefit of others as a public trust; 
*' so that peerage by reason of tenure^ either as the obligHp 
'' tion of a service reserved, or as a pres^r^Ooe rigUf ibp 
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'* cident to the tenure of land^ (which is in effect the same) 
" is inconsistent with the character of peer of the veaha^ 
'' as now generally understood^ and as specially declared 
" by resolution of the house." 

The obligation by tenure to perform any service^ was 
not the cause of summons to the common council in the 
time of John^ but the necessity of having ike consefU of 
the party to the imposing a tax or charge. 

The judges in the reign of Charles II. were of opanioB^ 
that peerages by tenure did not then exist 

Upon what ground did the assertion^ that there did 
anciently exist dignities of peerage by tenure^ rest ? 

First — That after the Norman conquest, lands were 
granted by the crown, haying the service reseneed of a1^ 
tending the king's great council, (when summoned) and 
that the titles of earl or baron were annexed to sndi 
service^ according to the pleasure of the crown,' or were 
incident to the tenure of particular lands, hol^eii by the 
persons who had such titles, and who were h^und ta piep> 
fbrin such services. 

No evidence is to be found of the express reservation 
of the service of a baron^ or of attendance on the ]iidg^s 
xsdart or great council of parliament, in any grant of land. 
'Militafy^ service is reserved in many and in most grapts;, 
and services by grand serjeantry are extant on record. 
-But Tko^fpsxAy charter, or inquisition, imports a res^rva* 
•tion ot.the service of attending the king's courts or his 
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council^ or his great council^ or parliament. Attendance 
on the king's courts as a court of justice, may have been 
deemed incident to immediate tenancy oi the crown of 
A particular description, as the immediate freehold tenants 
of a manor were bound to attend the court of the lord of 
the manor, as an incident to the tenure of their respective 
lands, holden of that manor. Persons holding particular 
lands immediately of the crown, may also have been 
liound, as such tenants, to attend the king in his supreme 
court of justice, which may have been deemed the great 
court baron of the kingdom. And from passages in dif- 
ferent ancient writers, it seems highly probable, that 
certain persons, more especially termed the king's barons, 
including the earls, were members of the king^s supreme 
Kourt ofjusiicej the constitution of which, however, is 
involved in some obscurity. 

" This duty may have been particularly due from those 
'^ who held immediately of the crown lands called baronies j 
" whose tenure may, therefore, have been called tenure 
"per baroniam, and the committee have been unable to 
" discover in what tenure per baroniam was distinguish- 
''able from other tenure by miUiary service^ unless the 
king's tenants per baroniam were deemed the suitors in 
his great court of justice, and the other immediate mi- 
litary tenants of the crown were not deemed suitors of 
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f that courty though unquestionably required to be sum- 
^ moned to a great qouncil of the kingdom, according to 
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the terms of the great charter of John."* 



* Tenare by barony in France had specific right?, larger and mor& 
eitensive than in England, see page 27. 
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By the otmstitatioiis of Clarendon^ it appean the deigj 
were bound to attend the long's great oooit of jostiee^ 
becauie they held certmn lands sicui b ar o nk u. The 
lands of the earls were also styled or denominated iheur 
barordeSf and the dignity of eari appears to have been a 
mere name of dignity ^ annexed to the person of the 
grantee^ and his heirs under the grant. 

None of the English earls mentioned in Domesday, 
had any local name annexed to their name of earl^ which 
was solely their name of dignity. 

When lands holden '^ per haroniam" were diirided 
amongst coheirs^ if a personal service was to be performed 
in respect of sneh lands> it must have become necessary 
to ascertain by whichy of severed persons ^ stsch service was 
to be performed 

In the duke of Buckinghatn's case^ respecting lands 
held by the service of being constable of England^ it was 
clearly held^ by the judges in the 6th of Henry the 8th^ 
that the king may at his election or pleasure cancel or 
refuse a service due by tenure, and at that time the king 
did rrfuse the service of constable. The king might, 
therefore, have compelled or refused the service of tenure 
by barony, as a service^ though he might not lawfully 
refhse the discharge of a public duty; and it would obI^ 
be, therefore, as & public duty that any person could luive 
demanded, as a rights a writ of summons to parliament 
in respect of the tenure of lands. 

" On the whole^ it seems difficult to connect with tenure^ 
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"per baromam^ that digpitj which is now the dignity of 
*' a peer of the realm, in or after the reign of £!dwar4 tli^ 
'' First, if before." 



'' In the 19th of Edward the Second, Thomas de Fur- 
nival complained to the kifig, that though he was not 
a baroHy nor did hold hi« l^nd by barony^ or by part of 
*' a barcmy, yet he had been ameroed as a baron, agcdnU 
the^ loTp and custom of the realm,"^ 
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*' It is evident from this transaction, that writs of suni- 
mons to parliament were not^ in the reign oi £dward II. 
" considered as rendering any person a baron^ for the 
" purpose of being amerced as a baron ; for Thomas de 
*' Furnival was summoned to parliament in the 23d of 
'' £dward the First, and in several subsequent years of 
" that reign, and in that of Edward the Second, and to 
" the 6th of Edward the Third, when he died, ^d his 
son was summoned. It can scarcely be imagined also, 
that whei( Thomas de Furniv^^ (evidently a peer or 
lord qf parliament) insisted in the 19th of Edward the 
*' Second, that he was not a baron, he meant any thing, 
but that he was not a baron by reason of tenure by 
barony, or part of a barony. He and his advisers, 
and the king and his council, and the Court of Ex- 
chequer, must have conceived that his writ of summons 
to parliament, had not issued as writs of right by reason 
of tenure, but as matters of grace and favour of the 
crown; for disclaiming to hold by barony, Furnival dis-; 

• 

* He waa a peer but denied being a baron. 

N 
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'' eUdmed any right to be summoaed by writ to parluh 
'^ mentj by reason of tenure by barony/^ 

William de Braoee^ who held Brembre as an honoiir, 
and whose father had been sommoned to parliiBment, 
pretended that he did not know that he held his lands 
by barony. He was^ however^ made to pay his relief of 
one hundred marks for his barony of Brembre. His father 
had been summoned to parUamenty which is a proofs tiiat 
tenure by barony had no necessary connection with legis* 
lattoe JtmcUons / a baron might be bound to attend a par- 
liament, if summoned^ while those who did not hold by 
barony eould not be amerced for neglect or refusaL 

Joan de Benn^ of Midhurst^ (2 Edward JI.) oomplamed 
that she had been assessed as a baroness^ though she 
held nothing by barony^ and obtained a writ for relief. 

KABLSl 

Earlff were always by creation* ** William de Warren, 
^' in the charter to the priory of Lewes^ says — ' Ego Willus 
" de Warrena^ Surreie comes^ &c. pro salute anime mee et 

anime Gundrade uxoris liuee^ et pro anima domini mei 

Willi R^is> qui me in Anglicam terram adduzit^ &c. &c. 

banc cartam fed^ et qui me comitem Susrregiefedty %cq."^ 
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Earlsj under the Saxon princes^ were official^ baring 
authority^ civil and military^ in the shire^ county^ or dis- 
trictj of whidi he was earl. In Domesday^ the earls ai^ 
called by their christian names only^ with one instance to 
^' the contrary, in which Godira is called wife of Leofrie> 

« Chartalary of ih« Priory of Lewei. 
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** earl of Merda, which Miem to import^ that at the time 
''of the compilation of that work^ the idea of a territorial 
** dignity^ correspending with the territorial dignities of 
^ camei or count in France^ was not preralent in England." 
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** In the 15th of Edward IIL the dignity of earl was 
not considered as necessarily annexed to the possession 
'^ cif a territorial honour, and that the mere grant of the 
** territorial honour, would not hare given the grantee the 
« dignUy ef earV 

'' Joan, sister and heir of John, duke of Britanny, aUd 
'' earl of Richmo]tid, who had forfeited the earldom on 
** his death, being then the wife of Balph Basset, obtained 
** a grstnt of the castle, earldonty and honour qf Richmond^ 
^ without any words of inheritance. She never assumed 
'* the title of countess of Richmond." 

Hie town of Richmond in Yorkshire, was created a 
borough by the earl of Richmond, and wti$ t&cF borough of 
a subject.* 

Edmund of Hadham, was created earl of Richmond^ 
and to enable him to sustain the dignity, he had afterwards 
a g^t, '' Totum comitatumy honorem, et dominium Rich- 
^ mondicpy alias de Richmond." 

The grant of an honour denominated an earldom^ cer- 
tainly did not make the grantee an earl, unless the grant 
contained words of creation to that dignity. 

* Ai Wire mtDy towni in th« pilatiat countiei of Ireland^ - 

n2 
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^* It seemsj theiefinre^ that the proceeding on the 
'' of the dignity of earl <tf Arundel^ i^ the reigned 
'^ the Sixths mighi io be camidered an anomafjf^ i 
^' fluenced perhaps by political viewB^ and decided, 
'^ parently^ without much discussion^ and withaui the at 
'' sistanee rf the Judges^ wba seem, when their opiai( 
*^ WBB afterwards asked upon the question touching 
" cedency, to have couffldered the decisioli in favour of 
'' claim wBaactof authority in parliameniy t»kich 
'' eluded all question.^* The claim of the dignity, indeed, 
was advanced on singular groimds^ not aa a general at' 
tertiofij that a territorial property, which had gii>en name 
ef earl to a Jbrmer potseasor^ would tn aU cases, give the 
dignity of earl to ao^other ; hut that^ for time, whereof 
memory yas not to the contrary, aIiL, wha had had thai 
particular territory > had had a^o the dignity of early 
and, therefore, inferring that the dignity of earl was» for 
some reason not stated, to be deemed incident to the 
possession of that particular territorii^l property. The 
assertion of fad Hems not io have been true^ and not Io 
have been made the subject of inquiry at the time of the 
decision. 

'' The decision on the claim of the earldom of Arundd, 
[nrobaUy gave ground for the es^traordinary letters 
patent, afterwards granted by Henry the Sixth, to Jdm 
Talbot, in respect to his seizin, of the manor of King- 
'' ston Lisl^, which was founded on an assertion not irucy 
" viz. that Warren de Lisle, and his ancestors, had been, 
by virtue of their seizin of the n^anor qf Kingston' 
Lishy barons of the realm, by the title of lord Lisle.'' 
This manor was not even held of the crozon. 
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Tlie Committee ''apprehend^ that the grant of Aose 
** letters patent, founded en a false asserinmj may tend 
to discredU proceedingg in the reign of Henry the Sixth j 
when first a long minority, and afterwards the weakness 
^ of the king and the contest of parties, may be supposed 
^ to ha^e enabled persons possessed of great power and 
*' iaflneiioe, to obtain from the crown what in other times 
*^ and nnder a firmer government might not have been 
^ ooneeded/' 

** thb patent of Sdward the Third, granting to the 
** Kack Prince the earldom of Chester, shews that then a 
^ title in abeyance among coheirs, was considered as hav« 
ing deTolv'ed to the crown, and to be at the king's dis* 
posal. ' Plurimis itaque gradibus hereditariis in re^o 
nostro cnm per descensnm hereditatom, secundum legem 
^ re^ni ejusdem, ctd coheredes et partidpet turn defidente 
^^exitu, et aliis eventibus variis, ad manus regioi de^ 
^' volutie.* - 






'' In the reign of Edward the^ Third, the dignities of 
^' marquis and viscount had not then been given, and the 
** dignity of baron does not appear to have been then con- 
'' ferred by patent, 9r in ANY MANNER, except by 
^' writ of summons to parliament^ whatever may have been 
** the effect of such a writ, as giving to the person to 
■*' whom it was directed, any right beyond the duty which 
*' -the. writ required him to perform in obedience to it.** 






Ridiard the Second advanced Henry Percy, one of 
the barons of the realm, to the dignity of eari of Nor* 
lihumberland, by patent, to him and his heirs. To this 
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^^ patent was added an extraordinary dause^ dedaring the 
king's will^ that all the coftles^ lordships^ manors^ lands j 
tenements J which Percy held by hereditary rights or by 
^' his owA acquisition before had ai^d possessed^ or should 
'^ thereafter haye and pc^ssess^ sub hpnqre cpmUfltus et tan* 
*^ quam parcelke dicU comitatus (jure aliorum in omnibus 
'^ semper salyo) deceteri tenfiontur sicut predictum est.^' 

'^ It is difficult to conceive what was the o^ieaiiing ci 
*' this extraordinary provision in these letters patent*"* 
Percy held lands in chief of the king in Yorkshire^ Nor- 
thumberland^ aiid Petworth^ in Sussex^ which last he l^ld 
^f the honour of Arundel^ all which, saving the jright of 
such mesne lords^ he was to hold as his cguntjf. 

H we consider the comitatus a territorial W)erty the 
meaning is obvious^ viz. that the earl should have the 
s^une cognizance of pleas> or more familiarly speakings 
manorial rights over all his lands^ as he had in any of 
them^ or in his barony of Alnwick. It was conunon in 
early times^ to graSl bf new patents to the great landed 
proprietors the same liberties and jurisdiction over their 
newly' acquired possessions as they had over their old es* 
tates^ in other words^ to m^ke th^nn part and parcel of 
their honour or barony. Many instance^ of this occur on 
the ancient rolls^ and this earldom, or comitatus^ meant 
xiothing more than an honour^ or extended manor^ having 
cognizance of certain pleas. 
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Except^ therefore^ as the counties palatine^ and the 
castle and honour of Arundel^ may be deemed excep-r 
tionsj it might be concluded^ that no person^ after tha 



''^oompletion of the Norman oonqueat^ had the dignity of 
^ earl by tenure of land in England.^* 

. This must refer to the dignity of earl^ as a member of 
the legislature; but it is contended^ that neither of the 
titles of earl or baron* had in their origin any connection 
with l^slative functiims* 

Upon Temw of the whole subject^ the committee are 
induced to conclude the dignity of 9^ earl in England, 
was a personal dignity. 

*^ The committee have found no instance in which the 
^^ dignity of earl was treated in any patent, as incident to 
^* the tenure of land, and the contrary is to be inferred 
^ from the xareation of Laurence Ilastinjgs, earl of Pem- 
''Jirokfr^' 

^' Saris sat in the early parliaments, when convened 
^' £>r the purpose of granting aids to the crown, by reason 
*' of their bairoiues, and not by reason of their dignities of 
^' £SBrls." 

''From the time, therefore, whatever time that voas^ 
** that aU the tenants in chief of the crown, were not re- 
'' quired to be summoned for the purposes specified in the 
^' charter of John, and all those, to whom special writs of 
<^ summons to parliament were not issued, were repre- 
sented in the legislative assembly of the realm by elected 
del^ates, those to whom special writs were directed, 
sat in a distinct house, under the authority of those 
writs; and the right of any perstm to sit in that house. 
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'^ dq>eiided either oft the favonr of the crown^ or on his 
right to demand snch writs. It has been conjectured 
that a law was at some time made> giving to the crown 
a discretionary power on that subject. Of such a lawy 

** the committee could find no trace. Such a law could 

^ not haoe been made prior to thefl^it charter of Henrg 

" the Third:* 
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The constitution of the commons honse of parliaments 
*^ is inconsistent with the charter of John." 

'* All the more ancient laws, of which any evidence re- 
" mains, import that they were made by the Hng, b^ the 
** ikhice^ and, therefore, with the consent of his barons.** 

^ it seems evident, ^hat Henry the Third and fidward 
" the First, exercised a discretionary power, in directing 
" special writs of summons to their parliaments, and from 
^ their time to th6 time of Henry the Sixth, the whole 
** tenour of the efjdence examined by the Committee 
tends to show, that the digniti/ of a peer of the realm 
was considered a personal dignity derived from the pre* 
*' rogative of the crown^ the dignity of earl depending, 
*' either on evidence of actual creation by patent, or on 
a prescriptive right to the dignity, derived f^om Im- 
memorial hereditary succession to that dignity ; the dig- 
nity of a baron, depending on the king's writ of sum* 
monsy and prescriptive right derived from continual 
summons importing hereditary title, the sitting in the 






€€ 
€t 
U 

€€ 



* They much more frequently import that they ^ere mode by ihm 
king, by the advice of hi$ anmcU. 
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« 

^{Ma^^unent HAder the anthoritj of a writ of smmmons^ 
*' being also latterly considered at gwmg an hereditary 
^ right to cotiUnual iummam." 

m 

** Though the UstMe ot laild hy barony^ probably gare 
** to the possessor a right to be summoned to the amtmon 
^ emmcii of the realm^ and to be a member of the king's 
^ high court of jndicato^re ill parliament^ in respect of 
^ such tenure, before and m the reign of Jdm ; changes 
*^ in the constitution of the -common councU of the reahn^ 
^ after the charter of lohn, and probably during the reign 
^ of Henry the Thirds have had the e Act of giving to 
^* the dignity of a peer cf the realm a character^ different 
'* horn that which probably belonged to those to whom^ 
^ by the charter of John^ special writs of summons to a 
^ common council of the realm were required ; and^ at the 
^' same time^ put an end to the right of any other tenants 
'' m chief of the crown^ to be summoned to such council^ 
* by reason of tenure in chief of the crown."* 

^ li tiie rights which^ in the telign of John^ belonged to 
^' those styled in his charter earls and greater barons^ 
^ oould be considered as sUU in existence^ it should seem 
^* that the rights of aU other tenants in chief of the 
*^ erown^ recognised by that charter^ ought to be const- 
^ dered as remaining; which would be utterly inconsistent 
^ with the present constitution of the legislative assem- 

* It wsf th« riglit of eVery teaint in chief of the crown, as weU 
^Imicht sta baron* to give his assent to a tax, either individually or 
M^ 1|ii proxy in the common coancil, or in some other manner, bat 
■Mither had any right io demand a participation in legislation on 
inbjedt. 
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'' blies of the realm. The^ tfeons ground for oonetodiiigy 
'^ that both are no more^ and that as all tenants in chief 
of the crown^ who are not now lords of parliament^ are 
represented in parliament^ by those who sit in the com- 
^ mens house of parliament^ and the distinct rights of all 
'' such tenants in chief have been abrogated^ without any^ 
'f distinct law for the purpose^ as far as can be now dis- 
^ covered ; so the right of any pers^i to claim to be a lord 
^f of parliameift^ by reason of tenure^ either as an earl or 
" « baron, supposing such right to have existed at the 
" time of the charter of John, may be considered as also 
'' abrogated by the change of circumstances^ without any 
^ distinct law f<nr the purpose*" 



" Henry the Third, reckoned two hundred banmies in 
^^ his 'time. But there was no claim of a seat in 
*' ment in right of these baronies. 



« 



The peerage of Mowbray, as a barony by writj was 
2X\.qwqA precedence of all the other baronies^ who must 
all, therefore, heme be^ considered barons by wriL 
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'' To these considerations add the fact, that persons 
charged by officers of the crown, as holding by barony 
in various instances, after the reign of Henry the Third, 
denied that they held by such tenure; and particularly^ 
f' that Thomas de Furnival, a man of large property, and 
'' who had summons to parliament by writ, and, therefore^ 
had the dignity of baron^ asserted (though falsely) that 
he held nothing by barony^ and therefore asserted in 
effect, that his seat in parliament did not depend on 
tenure by barony , but on his writ of summons; it seems 
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'^ difficult (therefore) to withhold assent to the opinion of 
^' those distingnished persons who advised the crown> on 
'f the daim of the jigiMty (d lord Fit^mralter, in 16^^ 
'^ ' thai banm^ by tenure had t^en diseontinued for many 
*' aget, and was then nqt in being, and so notJU to be re- 
'^ vioed^ or to admit smy pretence qf right to succession 
'^ thereupon: " 

*' In, and after the 23d of Edward the First, the ancient 
'' oonstitntion of the legislature wholly by tenure^ wasy 
ff therefore^ no longer prevalenU And that no person was 
^' deemed entitled to demand, as a right, a writ of sum- 
" mens to parliament, as a peer of the realm, hy reason ef 
'5 tenmre, but that all were considered as entitled to that 
'f di^tj as a personal right, either by express grant of 
*' the crown, or by usage, creating a prescriptive right in 
^^ 1^ miftfjae, personal ^mdi not territorial" 



'^ The assertion of Uiose who advised Edward the First- 
*' in point of law, on the question sii^'^^^ ^ ^™ vn&L 
'^ respect to the succession of thS* crown of Scotland, im« 
^- porting that the digniiies of earl and baron were not 
^* partible inherUanceSy could (mly be applicable to a/ier- 
" sonal rightj and various other proceedings in that reign 
'' were inconsistent with the existence of a right to the 
" dignity of a peerage by tenure" 

The committee conceive that they have fully shown. 
That many dignities supposed to have been long extinct, 
ought; according to modem rules, to be deemed to have 
^f descended to sole female heirs ; that others ought to be 
^^ considered as having descended to coheirs, and still rest- 
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** ing in abeyanee^ capable at anj dittance of timey of 
^ being called out of abeyance by the power of ibe erown^ 
'^ tbougb they have long beesa considered as utterly «k« 
^' tinct and gone^ toA tiae crown has^ on tht supposition 
of the extinction of such dignities, granted new dig- 
nities by the same name to ethers, which must be deemed 
to have been in derogation of the rule asserted in Sir 
Richard Vemey's case^ except as the name of dignity^ 
may be considered as not coruHUUing the dignity , two 
digmUe$ of the fame degree and of the same name 
might exist at the same Uma with different rigMe of 
^' precedence/' 

^^ The name of earl was expressive of a degree ef dig* 
*^niiifj under the Saxon government^ atid*was afteiwards 
*^ considered as equivalent to the Norman word comUy 
rendered in Latin by the word comes^ but the word 
baron is supposed to have been introduced by the Nor- 
^^ mans^ and when used as a name of dignity as equfvalent 
^' to the Saxon word^^ne. But the word barony as in* 
'^ deed the Saxon word dfume, seenm to have been need in 
** different senses. In its most extended sense it €ipplied 
^^ to all men as distinguished from teomen^ all who Md 
^'freehold lands of a sei^ory, were called barons of thai 
** seignory^ thus the freehold tenants of a manor were 
** deemed the barons of the manor. Every person bidd- 
ing by freehold tenure immediately of the king^ as of 
Ms crotsny was deemed in some sense the kmg'e baron. 
But though thus extensively applied^ in its more ecmfined 
sense it was a name of dignity^ and often included per* 
sons having the dignity of earl. King John, in bis 
** diorter to die churchy in his fourteenth year^ styled die 
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earls of Salisbury, Boulogne, Warren, and Ferrars, 
hi qwUuor burone$ nostri,'** 
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Bracton, who wrote in the reign of Henry the Third, 
comprehends all the laity of England, under the do- 
■criptkn of earby bmroM^ vavtuarsy knighisy freemen, 
and tlaoe,. He describes earls created by kings, 
orcUnantes eM «n magno honore et potestate et nomine 
*^ qwmdo aeeingunt eos glddm^ words whidi import cream 
'f tion by the king:, and the act of girding with the sword, 
" as the act of giving power and rank, appear to bate 
been long used as a ceremony on the creation of an earL 
It is observable, that Bracton, in stating the efibct of 
*' that act of the king, indndes their name^ or title of 
dignity, as proceeding from that act. Of baxons, 
Bracton says, ' sunt et alii, potentes iub rege^ qui cEf- 
^' ountur harones^ but he uses no expression importing 
*^ the origin of their digniiies; and though he attributes 
^ to them power under the king, he does not attribute to 
^' them a name of dignity^ derived fcom any ceremony, tfa 
^ he does with respect to the eaxls. 

• « 

'' Of vaioa»or$" he says, '^ sunt et aM qui dicuntur va^ 
^* vasores viri magna? dignitatis." 

m 

'' Of knights/' he says, " sunt et sub rege miUtes ad 
^ militiam exercendam electi ut cum rege et supradictts 

. * There Mems little gronnd for doubting that all ihoie who were 
deamed the kiag'i barons, in the lense ia which fhe fbnir earit above 
named were to styled, were person»holdiof lands immediately of the 
king, as of kit eromit and that their appellatiqn of baron was in sonie 
sense a name «f dignity emintoied wUh the temire of kmd. 
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*^ nUUterU ei defendant patriam et populum deu** He 
speaks^ therefore^ of knighthood as a mere dignity;, con- 
nected with the military diaracter of those on whom it 
was bestowed. 



'' He then adds> ' sunt eiiam sub refe Uberi 
*^ servi ^uspotestaU sutfjedu* " 



'* A vaoasar has been considered as a person holding 
'' land by subinfeudation^ and the laws of Hemy the 
^' First has been used^ as authority^ for the assertion. 
'* According to those laws> if a question of boundary arose 
** between the king's barons, (which word baron here ex- 
^^ tends to aU the king's tenants in chief) the question 
^' was to be decided in the king's court; but if the dispute 
** was between the vavasors qf two lords ^ it was to be de- 
'' cided in the county court; hence Selden concludes, that 
'^ the appellation of vavasor, was properly applicable to a 
''tenant by subinfeudation, and was feudal only, not 
'' honorary. But it can scarcely be supposed that Brae- 
'' ton used the word as applicable only to tenants by snb- 
'' infeudation, as he afterwards uses the words, ^magnaies 
" sive vaoasores^'** and calls them ' viri magnoe digniiaiisy 
'' and ranks them next to barons, and befare knights. 
'' In another part of the same treatise, he says, thsct a 
'' husband cannot endow a wife of a manor, ' si sii ct^ui 
'' baronia^ if he has other manors which are not ' capOa 

* Gefiery de Geneville, stylet the barotu of fait palatine lordtbip 
of Meath) tnagnaiet md Midice^ which it perhapi an nnutoal appli- 
cation of the word magrudes^ bat ttill it thowt Selden*t interpretatioo 
of the word to have been correct« for thete magnates were tenanti bj 
inbinfendationy and yet were ttyled baront. 
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^^doifomm/mi %idB, *qnad dkiiur lie bkromia^ ntm est 
^^ flftjiriUfiiirfiim m V09a$aria rek diit nduoanbm^ ftodii 
'^fiMHft iHurmtiajifm eapvl mM hm6eni fiaU taramuj et 
^ quod dhUur de baronia et hanme tervari debiei in ctmi^ 
^' iahi €i comUe/ From this passage it rather seems theit 
'^ he did not include in the word ban^ Bverj teatnt is 
" chief of ihe crawn^ hut only such as held a haron^f^ and 
'' that he ooosidered all other freehold tenuresy whether 
'^ immediately of the orown^ or by 8ab-infeiidatioii> as va^ 
*' vasories or other minor fees.*' 






It seems^ thevefore^ that Sracton meant by the word 
vavasores^ persons of a certain degree ^ dignity^ not 
** equal to that of baroo^ but superior to otherst the smpe- 
** riority ]being not properly personal^ bat arising ont of 
" the extent or value of Aeir lands^ howerer held." 

It is probable that the word voiomw may hav^'also 
meant what we call a hrd ttf d manor held by sub^infeu- 
dation^ having courts leet and baroais^ but not cognisance 
of higher criminal pleas^ as infsAgthef^ outfangthef> &c. 
&c. or crimmti jwrUdkHon, or, as Bracton has it> "poten^ 
" tes sub rege." 



^^ BracUm was written befitre the bouie of commont 
'^ exated, and beforia tensnts in chief of the erown, were 
''disabled from alienation^ without licence from the 
*' crown.*' 

" From the book called the Dialogue ofUie Eachequer, 
'^ it appears that earls were created by the king^ eithnr 
" hereditary.or personally at hia pkaaure." 
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Jjittleton (who lived in the reign of H^u^ IV.) in hitf 
treatise on tenores, does not mention tenure by barang, 
although he speaks of tenure by knighfs service, and. hf 
grand serjeantry. If tenure bj^ barony hsA, whea he 
wrote> been considered as a tenure^ giving those who then 
held by such tenure the powers and rank of a peer of the 
realm^ it can scarcely be imagined^ he would have omitted 
to notice a tenure^ to which so much importance most have 
been attributed^ when the crown granted that dignity as 
a matter of high grace and favour. He sayB^ tenure by 
homage, fealty, and escuage, is tenure by krUghfs service. 
Tenure by grand serjeantry by some special service done 
to the king, but he does not mention the serine of attend" 
ing the king in his council, or in a common council of. the 
realm^ as a service of grand serjeantry, or as any service 
due in respect of the tenure of land. 

The ancient commentary on the law of England^ ealled 
'' Fkta," speaks of tenure by grand serjeantry^ in similar 
language with Littleton. In speaking '' de feado miUimij 
vel magna setjeanHce," says^ ^^quce sibi eequ^Uens/* 
attributing no superior dignity to grand serjeantry* 

It may also be observed^ that notwithstanding the pro- 
viso in the act> taking away the court of wards and liveries 
and tenures^ in capite, by knighfs service^ (12 Car.II.c34) 
That that act should not infringe or hurt any title of 
honour^ feudal or other^ by which any person had^ or 
might have right to sit in the lords house of parliament^ 
and the privilege belonging to them as peers/' was 
framed by those who^ a very short time after^ advised the 
crown in the decision of the case of Fitzwalter^ were of 
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opinkm thst, '' bmromet hy iermre were net then in beingy 
** and did not then ghe « right to a writ of tummoni to 
^*f&tUmnentr 

The ippellation of barony in the charters of John^ and 
Henry the Third> was applied to certain lands^ held im- 
mediatdj ef the erown, m the possession of the earis, as 
wdl-M those is the possession of barons, and the relief 
paid hy the former^ was for his baronif of an earl^ although 
he paid a higher sum than was paid by a baron. 

The statement in the report of the Lords Committees of 
the IMi of June^ 18l.9> seems to shew — ^' That it was 
** highly probable^ that all tenants in chief of the crown^ 
'^ as of the crown, by military tenure^ whether dis^ 
^* anguished by names of dignity or not, er whether 
'' holding by barony or not^ were in the reign of John^ 
'' equally entitled to be summoned for the particular 
^|Nif]9S#0f mentioned in that charter/' viz. *^ for assess^ 
'' ing esctraordmary aids to the crown, and for scutage** 
" It seems to follow^ that the constitution of the legislative 
" assembly of the realm^ for other purposes^ was not con- 
^mdtelM as an object of equal moment ; and it is not im- 
** prihAlb, judging from many documents^ that legislative 
" authority was generally assumed by the crown^ with the 
'' advice of a council of a more limited description^ in cases 
^ not tending to impose charges on the subject." 

'^ It was not till the time that the lords spiritual and 
'^ temporal^ and the representatives of counties^ cities^ 
'' and boroughs^ formed two distinU houses of parliament^ 
^^ that any docmment has been fotsnd describing persons as 

^ o 
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'^ PEERS or LORDS of parliamefiL At that time ike 
'^ greater number of the tenants in chief of the crown^ 
" were so far from claiming writs of summons as peersy 
" that many of them served as representatives in the 
" commons. 

^' It is also clear, that the very ancient peerages of Kosy 
Clifford^ Despencer, and Fitzwalter^ must now be .oon- 
-sidered as dignities merely personal^ derived ^m writs 
'' of summons to parliament^ and from such writs onlt^j 
'^ whatever may have been the origin of the titles of the 
" persons who first sat in parliament under those writs ; 
" and all claims of those dignities in future^ must be 
*^ founded on a prescription merely personal^ derived firom 
'' the first writ appearing on record^ to have been issued 
" to the ancestor of the claimant^ whose heir^ according 
^' to that record^ the claimant must be. 

*' This is most clearly illustrated by the decision on the 
'' peerage* of Fitzwalter^ in which case the king in conn- 
'' dl was advised. 

'' That whatever pre^enc^ there might be for presuming 
" that there were originally baronies by tenure^ yet that 
baronies by tenure had been discontinued for many 
years^ and were then not in beings and so not fit to be 
'' revived^ or to admit any pretence of right of sucoes- 
'' sion thereupon; and that the pretence of a barony by 
'^ tenure was^ therefore^ not to be insisted on"* 



• In ihit dictam it is evident> that the jadgei understood harmqf 
■ndpflsrofsto meftothe tame <Atn^, bat had they considered tlw 
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^he claimant was heir of Robert Fitzwalter> general 
ei the barons^ who compelled king John to sign his great 
charter^ and undoubtedly one of the barones rnqfores^ 
within the meaning of that charter. But the claimant 
could show no writ of summons to parliament^ of any of 
Ids ancestors^ before the reign of Edward the First^ and 
be took his seat> and was placed as the junior baron of 
that -reign^ saving his right. {le was^ therefore^ ranked 
as a baron b^ wriik 

The dignities of Ros and Desp^cer^ are now held 
tinder the writs issued^ 49 Henry III. which have been> 
and are considered to have given personal and hereditary 
dignities^ or were evidence that those persons were en- 
titled to such dignities^ which fact mat/ warrant a con* 
elusion^ that the 49th of Henry III. barons no longer sat 
in parliament as barons by tenure^ but were summoned 
according to the discretionary powet of the crown^ or those 
by whom that power were then held^ and all other tenants 
of the crown^ whether holding by barony or not^ were 
considered as represented by the knights who were elected 
by the several counties. 



rr 
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*the right of the crown to require personal aid and 
counsel^ was a burden which extended to all subjects 
indiscriminately^ except that the clergy claimed an 
exemption from those burdens incident to their sacred 
'' character." But the clergy who held lands by military 
tenure^ or by barony^ were ix>und to perform the same^ 

tme uetning of tbt former word^ they would have said that peer- 
ages by tenure never existed, rather thau that baronies by tenure 
had be9H diieoniiHU9d* 

O 2 
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ierdces wbich laymen boldiiig the WDio iandft womid 
hate been bound to perform. Some who held 5jr bO' 
ront/j claimed to 1^ exempted frmn the dttty of dttettd- 
ifig the king's parliament b^ cuitom, ti!kf^x^ thilt their 
predecessors had never performed thai dtdjfy and tbit^ 
therefore^ they had a prescriptite r^ht to be relieved 
zrom it. 
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The right of the crowm to the personal tO, <kiid eoiui^ 
sel of all its subjects^ still remains^ as it must always 
** have been^ in Che disCTetioiri of the cpown to requure it 
** or not> unless^ as is the case of the peers, aa xndividual 
'^ had receired, by himself or his enceslors, a right to re- 
quire the crown to receive hat aid and counsel. This 
right also bdbngs to the archbishops and bishops, in 
^ rijght of their temporal possesaaons^ of which they litvsl 
^recdre investiture before their right accmes. The 
" archbishops and bishops, may still be deemed lards of 
*' pdrUament by tenure j* but they are not esteemed peerl 
^ of the reahriy which is now considered as a dignity en* 
'^^ ttobHng the blood of the holder, and an indelible cka* 
'^ racter in the person to whom it belongs, unless lost by 
" forfeiture, or taken away by act of the legislature." 



* It would, perhaps, be more correct to 8ay,that outhteBtablhh- 
iMnt of le^slative parllameBts, it ivas considtrcfd expedieiit« thtt 
Ihe chareh should be represented, and, therefore* the archbishops 
and bishops were suounoued thereto, than that they were lords of 
parliament by tenure; many, if not all of them, held by barony, and* 
therefore, were bound to attend the krn^s ancient council, or mmU 
regis^ and were, therefore, persons of high distinction and inflaence. 
Hiey had baronial jurisdiction in their liberties, and were con- 
sidered barons, but scarcely lords of parliament by tenure. — S«e 
pMf, pp. S05-6. 
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** By the eharters of the Conqueror, Henry L Stephen, 
*' Henry II. and John, the tenants of the crown by mill^ 
'' tary service, were exempted from any charge beyond the 
^* stipuUffed $emc€S oftk^ tenures ^ without their consent* 
J£, theiwfore^ the long required from them an exiraor^ 
^Uiutr^ ijd PIT aerTioe, their consent was necessary to le» 
gid)«e tdie A^sepsment, and for the purpose of obtaining 
aimh eon9^^ fk general assembly of such tenants wmsi 
AmM been necessofjf" ^ 
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The co^uniLtee have diMovered no ground for sup* 
posing that the digsity cS a peer of the reaUn^ as now 
** understood, was ever considered as belonging to all the 
'^ persons who held in chief of the king, as of his crown 
^^ by military sendee. And they have found no trace of 
the ifpHcation qf that tenure to all such tenants, or to 
any person previous to the time when the legislative as* 
^emblies of the country were composed of two distinct 
bodies J having separate and distinct diaracters, ri^ts, 
and privileges. The dignity qf peerage j therefixre, as 
<- no^ understood^ seems to have a charactw distinct from 
*' any thing, which existed before the appearance of all 
^^ t^ commons of Bngland in parliament, by elected re- 
** presentatives ; and what may have warranted a demand 
^' ^ a special writ of summons to an assembly of all the 
*^ military t0iMU[its of the crown^ oonvened ^or the purpose 
^ of imposing the burthens specified jn the charter of 
king John, may not be considered as necessarily war- 
ranting a demand of a writ of summon^ to the general 
legislative assemblies of the realm, as those assemblies 
** are now constituted, when the effect of the writ would 
be Ip fhtcp the person so summoned in a distinct house 
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^' of parliament^ amongst a distinct order of men, and tp 
^' make him a member of a distinct estate of the realm> 
*' having peculiar personal character^ rights, and privileges, 
'' and constituting him a peer of the realm iuid a lord qf 
*' parliament. This seems to have been the view which 
^' the privy council of Oharles the Second, had of the 
^^ subject^ when they declared, ' thai whatever pretence 
*^ there might be for presuming that there ^ere origmali^ 
'' baronies by tenure^ such baronies had been discontinued 
for ages, and zoere then not in being/* meaning evi- 
'' dently to refer to the dignity of a baron as then er^o^ed 
" by peers of the realm^ which was the dignity then 
f' claimed/^ 

'^ The charters of John, Henry III. and Edward the 
^' First, demonstrate, that the constitution underwent a 
^' great change between the accession of Henry the Third, 
'^ and the end of the reign of Edward the First. For the 
^' charter of the latter, though professedly copied from that 
'' of 9 Henry III. differs in language and import, from 
" all the charters of Henry, omitting, however, as the 
^^ charters of Henry had before done, the special dauae 
^' in the charter of John, for the convention of a great 
*^ council for assessing aid and scuiage. When the char- 
'' ter of Edward the First was obtained, that clause would 
'' have been inconsistent ttith the constitution of the legis^ 
^^ lative assemblies of the realm then clearly estabUshedj 
^' and its insertion would have been rejected as a gross 
^ attempt to violate the established constitution of the go- 
^' vemment of the realm. 



^' From documents afiker stated, (in the Reptni) it 
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*' pears that dUtinctUm was made between lands consti' 
*^ tuting a barony y and lands holden per baroniam^ and 
'^ that a barony might owe the service of only two knight's 
*' fees" Fnaa the - language of the charter of John^ it 
may be conjectured^ that those who held baronies^ and 
perhaps those who held by barony, though they hare not 
enUre baronies^ were intended to be distinguished in that 
charter by the i^pellation of '' mqjores baroneSy* and 
firom this it may b^ implied that the other immediate te- 
nants of the crown by military service^ might also be 
deemed barons^ though "burones minores" But if those 
who held baronies, or by barony, were alone suitors to the 
king's great court j it is evident from the charter of John, 
that the king's great court had no power, as such, to 
grant extraordinary aids to the crown; that charter re- 
quiring other tenants in chief to be summoned for that 
purpose, to form the '^ commune concilium" by which such 
md mifM be granted* 

*' Whatever the distinctions may have originally been 
^ between lands holden as a barony, or by barony, and 
lands holden immediately of the crown by knight's ser- 
vice simply, those distinctions seem to have been, in 
some degree, unfounded or. misunderstood in the reigns 
^* of Edward the First and his immediate successors, and 
were then, apparently, little considered, except for the 
piupose of assessing reliefs on succession to baronies and 
parts of baronies, and for the purpose of settling fines, 
by way of amerciament, on persons holding by barony. 
This.fact seems to afford a strong ground for presuming 
that holding by barony^ did not in the reign of Edward 
'^ the Firsts enOile the person holding by such tenure^ to 
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^' demand as a rights a writ of suminoiia to purUam&mi as 
" a baron ; and that all the persons summoned in tiie mgn 
^' of Edward I. were summoned bif faoour of the crowrtj 
^5 or in consequence ai^preicr^twepenonal right gamed 
^^ by uioge^* 
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Mt^es barones in the charter of John, iiMR^t mmMkf 
^' the most con$iderable oj the barom*' 

*' 3ome of the lands called baronies were iidd as of an 
^' fschetU."* 

TCh^ earliest record a£ summons to parliament, 49 Henry 
JXL only eighteen laymen were summoned, ^eiyluitoi^ 
is traced in the report; b^t it is not necessary here to re» 
pe^tit 



'' From this statement^ it seems highly probaye^ .that 
" no great regard was paid to tenure , in the selection of the 
^'persons to tehom writs of summons were tiun issued** 
The descendants of some were never ewnmoned to portion 
menty or not till after an interval of many yearsy and the 
<94y dignities now enjoyed under these writs of aamnwns, 
safe ^oyed as personal dignitiesj by the de^oendanto of 
Le Despencer and Bos, 

Xbe proceedings which produced tha iwlaiation of the 
dignity of Le Despencer in the first year of James the 
Fiuik, demonstrate^ that there was little adherenee to 
prme^k in those proceedings^ of which the result seems 
^ hove been a sort of compromise between the eentendbg 
partM. When the lords proposed to let^ to &• Ung 



Itbe choice to wluch ai thoae parties the dignity of Ber- 
gavenny should be girea^ they must have considered both 
dignities personal^ and when they put it to the vote to 
^vhioh the title of Bergavenny should be giren^ they must 
have considered thai dignity personai, for otherwife, it 
eoold not belong ^ lady Mary Fane, who had not the^r- 
rUory ^ B^gavi^nn^^ which was enjoyed, under an ear 
iail, by her oppooititt. When th^y proceeded to deterwioe 
the preeedencif of ihe tiro dignities^ and decided in/uvaur 
^ Le DespcnceTf they mU3t have fdso considered boih 
digtUUes (U personal f for if the territory of Bergavenny, 
gave the dignity gt barot to its possessor, it was un- 
jdonhtedly a dignity more ancient than die 49th of Henry 
UL at which time the penonal dignity of Le Despencer 
is supposed to haye originated, •according to the terms 4if 
the instrument by whicii the king granted that digiuty, 
by way of restoration to lady Mary Fane. 



^ The whole proceedings in these cases must have been 
^^ foun4d4 rathor on conveniency than principle." 






But the proceedings in the several cases of Ros, Le 
Dei|)encer, and Bergavenny, show^ that in the reign of 
^' James the First, either party, or interest, or the favour 
^^ of the crown^ prevented the decision of the rights then 
<' in question, on consistent principles." 

'^ In the leign of Edward the First, and his successors, 
'' many persons, idiose lands have been described in di£- 
'^ ferent doouments as baronies, or held by barony, were 
'^ j»o# jwnfmMK^tf toporUamenl, as far as appears £:om any 
f^i^fMonM» wm existing; and many were summtmed, 
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'' who> as. far ad the committee have discovered^ had not 
" any barony^ or part of a barony.^* 

The committee seem to consider from the words in the 
black and red books of the Exchequer^ and of Testa de 
Neville that the words honour ^ barony^ and JeCy or feodoy 
were synonymous terms. Hastings is sometimes called an 
honour, sometimes a barony y and in Domesday it is de- 
scribed by the word casteUaria. Alberic de Vere^ describes 
his property as " Baronia Comitis Alberici/* though he 
was certainly earl of Oxfordshire by the charter of Henry 
the Second. Simon de St. Liz^ makes his return as 
'' Comes Simon," although he was earl of Northampton, 
Hugh Bigod^ earl of Norfolk, styles himself " Comes 
Hugh Bigod" The earl of Glare makes his return merely 
in the words " Carta de Honore Clar." 

Baronies were not held by a certain number of knight's 
fees^ many baronies were held by one knight's fee. It is 
" evident from what is said in Testa de Nevil^ re- 
specting the baronies of Northumberland^ that lands 
may be holden as a barony, by a service which was not 
the service of a knights fee, or of any portion of a 
knight's fee, though the service may have been con- 
sidered as a military service. It is also evident, that 
many lands in that county were holden 09 baronies, 
which did only the service of one knight's fee, and that 
'' lands were holden ' in baronia/ by the third, the sixth, 
^^ and even the twelfth part of a knights fee. What was 
" the meaning of thus holding ' in baronia/ the committee 
'^ are unable to state, unless it meant that the tenure was 
'^ m chief of the king by military service, and if such was 
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" tbe meanings these entries may serve to interpret the 
'^ charter of John^ and to import^ that all persons who held 
*' m chief of the king by military service^ were deemed to 
^' hold ' in haroniay and the return of Grodfrey Baiard^ 
'^ in the black book of the Exchequer^ tends to con- 
'^ firm this.supposition^ though a barony seems to have 
'* been generally understood to have been a property, 
^' having a ^ caput or ^ heady' to which feudatories owed 
" service/* 

^ Edward I. did not summon to parliament^ all who 
'' held baronies in Northumberland^ but used a discre* 
'' tionary power^ but ^nerally summoned the principal 
*' barons of the county.'* 









After partition made^ it has been said^ that the coheir^ 
being a male^ to whom the ^ cc^ut baronite^* was awarded 

^' on partition^ was entitled to be summoned in respept of 
the whole barony^ by reason of the possession of the 
' captU baronue^' but it is evident^ that males having the 

^' caput baroniasy were frequently not summoned." 

'' The irregularities in issuing writs of summons to par- 
^' liament^ can scarcely be accounted for^ except by the 
'' supposition^ that after the reign of Henry the Thirds 
^' tenure hy barony was disregarded in the issue of these 
'' writs. Persons summoned to one, or more than one par- 
*^ liament^ were frequently not summoned to the succeeding 
^'parliaments and the descendants of persons who had 
'' been summoned to parliament^ were never summoned^ 
'' or not till after a long interval of time. It is evident^ 
^* tl^t the crown^ rightfully or wrongfully exercised a dis- 
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eretiimarp power, in sumjnomng some peraoQ9 to parlia*- 
meiit who held lands by baronj^ and omitting others 
^' during^ and after^ the reign of Edward the Fi^^ and 
^* of omitting to summons some persons to parliament^ 
^' whose ancestors had been suminoned to prior parliaments 
^ in the reigns of Edwards I. II. and III. and aUo fis- 
^ Bumedj and their i^iccessors have retained the pow^ of 
^^ summoning to parliament persons wkf> did not held wj 
'^ barony^ head of a barony^ or even part of a barony. 
^^ Thx^ persons were created by writ, even the ancient 
'^ baronies of Le Despencer, Ros^ and others^ being now 
'^ considered as created by writ, whether the ancestors of 
]those now enjoying th^ dignities were originally sum- 
moned by reason of tenure or not, being a question 
wholly disregarded,^* 
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A right to be summoned to parliament by reason of 
tentire, of any land denominated at any time a barony, 
** does not appear by any document which the committee 
'^ have discovered^ to have been asserted in the reign of 
" Edward, the First, or any of his successors^ till the claim 
^* made by Edward Neville to be summoned to parliament 
" by writ^ in respect of his possession of the barony of 
-' Bergavenny» in the reign of king James the First." 
The claim to the earldom of Arundel^ by prescription^ as 
ijnmemorially annexed to the castle and honour of^undel, 
{Old the patent granted to lord Lisle^ on a claim similar to 
that pf Arundelj were both founded on groundless assertions 
and premises. And in the reign of Henry the Sixths 
many persons were possessed of lands denominated baro« 
njesi without any claim,s on their parts to be summoned 
to pa^rliamei^ as bfuronjk 
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'' It is evident^ that in the reign of Ridiard the 8)90ond» 
'' the feudal syBtem^ ao far as it had been establinhed by 
^ the Norman conquest^ had tost much of its force by the 
** resnlt of various circumstances^ and the grant by patemi 
** of the dignity of a 6arofi, to rank with^ and hare the 
'' privileges of a peer ef the realm^ as a baron^ wxthont 
** creating at the same time a tenure by barony^ was wholly 
^ inconsistent wit A the idea thai ihepeet^ of tke r&ilin tAen 
** formed a baronage, composed of persons holding bg ba* 
" ronial tenure, and having a right of s mwu ms to pmriim* 
ment, in consequence of suck tenure. The baron^ ee 
created by patent^ and the heirs male of his body, vnsit^^ 
by the terms of the patent, to have ail the privileges ti 
*' other barons, which, if the other barons were barons by 
** tenure, and he, and the hdrs male of his body, were 
'* <mly barons by patent, could not be." 



it 



^' Among the various complaints made in parHament at 
*^ different times, of breaches of the great charter, or of 
** grievances of any description, it never teas a subject of 
'* complaint, after the reign of Henry the Third, that 
^persons holding baronies were not summoned to parlia« 
'' ment, or that persons not holding baronies w«fe so suai^ 
^ moned ; although if persons holding by h«to6tj, and such 
'' persons only, were entitled to be so summoned, the 
^ neglect to summon any so holding, and the summoning 
'' of persons not holding by barony, and the creation *f 
"barons by patent without regard to tenure, were all 
" grievances affecting those who held by barony,** 



It has been suggested in a note, page 196, to be searcdy 
correct to style bishops lords of parliament by tenure^ 
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William the Conqueror^ changed the tenure of thebishoptf 
horn frank almoigne to tenure by barony^ and established 
for them a secular honour — a successive baronage. He 
made all baronies feudal^ as well those held by the clergy 
as laity^ and they were bounds with the other barons^ to 
suit and service in the curia regis. When legislative 
parliaments were established^ all the bishops were sum- 
moned as successive lords of parliament under the new 
constitution^ as were such of the abbots and priors^ as held 
by barony, and had been summoned as suitors to the aula 
regis. For the principal men of the realm, as well lay- 
men as ecclesiastics, were summoned to become part of 
and support the king's government. 

The Conqueror changed the kingdom into one great 
manor, and kept his court, called the aula, or curia regis^ 
in the nature of a sovereign court baron, at Easter, Whit- 
suntide, and Christmas, at which time all his tenants, the 
whole body of freeholders of England, attended of course ; 
and on a general summons, at any other time appointed by 
the king, they were also bound to attend. In these the 
rights of the suitors, the king's tenants, were adjudged, in 
the same manner as private lords had judgment in their 
several manors, as they have to this day. If right was not 
done in the baronial courts, the cause was removeable to 
the curia regisy as to the court of the lord paramount. 
The bishops holding '' sicut baronias^" were suitors in the 
king's courts, the only difference between them and the 
barons was, they obtained by succession^ the lay barons by 
inheritance. In the alteration in the constitution, and the 
establishment of the three estates, they became the first 
estate, and are lords of parliament in right of their office 
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of bishop, and although they are called lords spiritual, yet 
their office of lord of parliament is secular and temporal ; 
they are called to represent the clergy in their temporal 
interests^ but are not fully invested with their dignity 
until they have received their temporalities, and cannot 
take their seats until after that ceremony. Bishops are, 
therefore, lordjs of parliament by succession and compact, 
not by tenure. 

It is worthy of remark, that but two persons appear on 
the rolls of summons to the parliaments of England, by the 
title of baron — ^the baron of Stqffbrdy and the baron of 
Gray stocky all others are styled domini, milites, or chivalers. 
This, in itself, supplies the inference that the title of ba* 
ron, in those days, did not mean a lord of parliament, but 
was given to those two lords for some extraneous quality. 
They were barons in the feudal sense, that is, lords of 
the honours, or liberties, of those places.^ 

In Ireland, it may be asserted, the bearing in ancient 
times, the name or title of barony is rather against than 
in favour of the bearer being a peer of parliament : no in- 
stance occurs, in the Irish records, where the possessors 
of a certain property have been for ages uniformly termed 
barons, that they were not barons of a palatine liberty. 
Those individuals who were summoned to parliament by 
the title, were invariably of this description, always hold- 
ing their manors or baronies of the lord paramount of the 
liberty, not of the king, not a single exception occurring. 
Those whose lands were not in palatine districts, and held 
directly ofthe king, are invariably called domini, as are all 
the lords paramount of palatines, with whom the king's 
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barons only differed in the extent of their jurisdiction. It 
may be conndered as a rule^ that in Ireland when the re- 
cords name a man baron of any place^ that it is part and 
parcel of a palatine liberty. 

The lords paramount of liberties^ had power to enfeoff 
their immediate tenants' lands with certain inferior juris- 
diction^ or cognizance of pleas^ such as soc and sae, thol 
and them, infangthef, &c. which constituted them baronsj 
or sectaiores, in the court of the lord paramount^ and was 
in fact^ the nominating principle. 

In some instances^ when the crown granted a liberty^ 
with a reservation of a reversion^ in case of failure of 
heirs of the body of the grantee^ it was provided^ that the 
enfeofiments made by that grantee^ should in case of that 
events pay the same suit and services to the crown; and in 
one case^ where the crown had granted the lands of Tho- 
mond to Thomas de Clare, a new patent issued, enabling 
him to make feoflments, as well io knights as others, and 
their heirs, *' per rationabilia servitia inde facienda, lia 
*' gruod feoff atum iliorum homagia et servitia de tenentidus 
*' Mis, simui cum residua parte terra Tothtnonia, in manu 
predicti Thoma manentes, ad nos et heredes nostrot revtr^ 
tantur, si contingat ipsum Thomatn decederi absque here- 
de de corpore suo legitime procreato. Et nos pro nobis et 
** heredibus nostris feoff amenta ilia rata etfirma habebimui 
" inperpetuum in forma predicta," 
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Here the crown provided, that the tenure created by 
the subject, should not be disturbed on the contingency of 
the escheat of the lordship to the crown. 
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CHAPTE{1 VIII. * 



AULA REGIS. 

In the sovereign court baron, or aula regUy established 
by the Conqueror^ the suitors swore fealty^ and renewed 
and oODfirmed their obligations to the crown, and the king 
beeame assured of their allegiance by their personal at« 
tendance and his intercourse with them at the royal 
entertainments which^ as a matter of state pelicy> took 
place on these occasions. There also were recognised their 
own senrioes and the rights of the king their lord. In 
tins emria regii^ all the king's tenants in chief were 
obi%ed to obey the king's writs of summons^ writs of 
oowawiission, and his appointments in the ordinary ad- 
ministratioB of justice, in which also the capitalis juiti* 
ciariue presided. But it must not be understood, that aU 
the tenants of the crown were summoned on any oc- 
casions to this court, or for every cause; though aU might 
attend only such a number were summoned as were suf- 
ficient to make a JktU court. The impossibility of so 
great a number forming either a court of justice, or a le- 
gislative assembly^ seems to be an appalling difficulty, and 

•o 



210* AULA REGIS. 

has induced extraordinary conclusions on the subject; the 
aula regis was certainly a national court of justice on 
which^ though liable to attend^ the tenants were not over 
anxious to force their services^ and^ therefore^ but few 
beyond the necessary number of those who were sum- 
moned^ attended : like the freeholders of the present day> 
they were not anxious to take on themselves the burthen, 
except when peculiar circumstances gave an interest to the 
matter in consideration before the court. Besides, the 
disinclination, indifference, and n^lect, which must 
necessarily be presumed in the great majority of such 
a body, to the troublesome and onerous business of juris- 
diction and judgment of disputed rights^ is sufficiently 
obvious. 

In the famous case of Odo, bishop of Bayeux, and 
archbishop Lanfiranc, at Pinendeu ;* it is said that Lan- 
franc recovered, "judicio baronum qui placita tenuerunty 
ex communi omnium astipuUUione et judido** 



In the curia regit also, the barons were tried, all pi 
of the crown heard, and whatever is now the business of 
the Courts of Common Pleas, Exchequer, and King's 
Bench, were dispatched. Fines were levied, as appears 
by the record quoted by Spelman in his glossary, under 
Finis* ''Coram domino rege et Johanne filio ejus, &e» 
baronibus et fidelibus domini regis qui tunc ibi prssentes 
erant." 

In this court, men eminently skilled in the law were 

* See page 14. 
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appointed to hear such causes as were sent down to them; 
these were merely officers of the curia regis ^ and not such 
justices as now form the Court of Conmion Pleas, to whom 
all Common Pleas are appropriated for their judgment. 
Writs, before the charter of John, were returnable, "coram 
mevei justitiario meo,*** but after that charter, " coram 
juBticiariis m6it apud fVestmonasierium^f By Magna 
Charta, c. 11, it was provided, " communia placita non 
sequaniur curiam nostram^ sed teneantur in aUquo cerio 
loco,*' and writs were made returnable there, and all 
common pleas taken out of the jurisdiction of the curia 
regisj and the administration of justice between parties 
committed to men of skill, who were answerable for their 
judgment, which might be appealed from. 

The office of justiciaritts AngUa was of the first dig- 
mity; besides presiding in the high court of the barons,, he 
had the power of superseding all other officers, and ex^ 
ecuting their offices at his pleasure. He was next to the 
king in rank-— ^'jW^idartus Angiiw est secundus a rege^X 
jusUdarius AngUm secunda persona regm.§ 

Hoveden says, that when king Richard suspended 
William de Longchamp, chief justiciary, from his office 
by letters from Palestine, he authorised four of the prin* 
eipal of his barons to execute the office in these words— ^ 
^^prcBc^mus vobis uty secundum dispositionem vestram^ 
tarn de escheoHsy quam de omnibus aliis agendis regni, dis^ 
ponatis." 

* GlanviUe, lib. 1 , cap* 36. f Bracton, lib. 2, cap. S9> 

I Jub« Saresbur. ^ Liber Duaelmenitf^ 

»o3 
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^^ Per justidarium AngUas omnia regni negotia termi' 
nabuntur,'** 

The justiciary called all accomptants^ sheriffs^ and bai* 
lifl^ to account.t 



Mathew Paris says^ the justiciary was bound by his 
dffice to preserve and maintain the writs of investitures^ 
and all other privil^es^ dignities^ and customs of the 
king and his crown^ and that ^'jmUciarius AngUas minis* 
trabat tarn de rebus perceptis quam exceptis" And alsoi 
had the command of the king's fleets and the whole n&yy, 
and all his other affairs. % 

Hubert Walter^ archbishop of Canterbury^ and justi- 
ciary^ levied an army^ and led it against the Welsh in the 
reign of Richard I. and took offenders out of sanctuary 
and did justice on them. 

^^Hugo Bigot, totius Anglic^ capitalis jusHciarius capU 
AngUam sircmre a comitaiu ad comitatum^ a libertate ml 
Ubertatentj omnibus pro meritis impensurus justiciam.**§ ' 

The justiciary might direct a prosdpe to t^e king him- 
selfj requiring him to answer the suit or complaint of a 
demandant. By all this^ it appears^ that the justiciary 
might exercise at his pleasure the offices of constable^ 
marshal^ treasurer, admiral^ and chief judge. Thus it ap- 
pears^ the office of justiciary had annexed to it a power 

* Jervalensis. f Radulphas de Diceto, 

X Chronica RoflTeDBis. ^ Selden. 
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equal to the jurisdiction of the aula regis ^ over which he 
presided. 

Spehnan says — ^' De capitali Angli» justitiario. Qualis 
olim et quantus fuit. Quot solus magistratus^ et quam 
ultra potestatem^ obtinebat. 

^^ J^us amplitHdo. JmtUia totim Anglian; alias capi- 
talis AnglicB justiiia, seu jusiitiarius, Quantus hie olim 
fait> usquequaque non liquet. Dignitate omnes regni 
proceres^ potestate^ omnes superabat magistratus. De 
dignitate^ sic niger liber fiscalis ca. 4. In scaccario retidet 
imb et prasidet primus in regno^ capitaUs scilicet justiiia, 
De potestate^ valde (inter alia) claret^ quod quatuor sum- 
morum judicum hodiernorum muneribus solus aliquando 
fungeretur. Scilicet^ cc^itaUs justiiiarU band regiiy id 
estj placitorum coronae, seu criminalium : capUaUs justi' 
tiarii band communis^ id est^ placitorum civilium : c^jp^- 
talis baronis scaccariiy hoc est curiae ad sacrum patrimo- 
nium> et fiscum pertinentis et magistri plerunque war-- 
dorum, hoc est^ pupillorum et orphanorum. Quippe licet 
amplissimus hie magistratus saepius in bellis versaretur^ 
semper (ut opus se habuit) in arduis regni negotiis : fbro 
tamen et rebus judicandis non eximebatur. Proceres enim 
et barones regni^ e jure dignitatis ; alii plurimi e tenurae 
ratione : complurimi etiam e regum privilegio (ut copiose 
indicant diplomata) in placitum non vocarentur de te- 
nementis suis (sicut nee barones^ aliis utique de causis) 
nisi coram rege vel cc^itaU ejus justitiario, Pla- 
cita autem civilia (vulgariter dicta communia) sub illis 
seculis una agebantur in palatio regis^ coram ipso rege^ seu 
capitaU ejus justitiario^ cum placitis coronae : nee discretos 
habuerunt judices ante annum 9 Henrici 3 vel potius 17 
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Johannis regis. Utroque vero hoc anno concessum est a 
rege ad instantiam procerum ; ut communia placita non 
sequerentur curiam (regis) sed in loco certo tenerentur. 
Loco itaque jam facto stationario^ stationarii pariter ha- 
bendi erant judices i quibus cum sistere se non potuisset 
capita fis AngHcejustitiariuSy qubd ex officio^ peregrinantem 
ubicnnque curiam regis seqiieretuf : e^cuere cogitnr lianc 
proviAciam^ aliique cedere exequendam^ qtii stibinde 
cajpitalis justitiarius communium placitorum constitutus est. 
Amisit hoc modo capitalis Anglioe justitiarius^ partem 
officii sui non solum ingentem nobilemque sed et valde 
qusestuosam. Mansit tamen in scaccario primus^ juxta 
illud quod e nigro libro iiscali superius paulo retulimus : 
et quod alibi in eodem capite perhibetur his verbis. Illic 
(scil. in scaccario) residet capitalis domini regis justiciar 
primus post re gem in regno rationefori^ et majores qmque^ 
de regno qui familiarius regtis secretis assistunt, Sequi- 
tur perinde ut de his etiam cognosceret^ quae magistro 
wardorum hodie supposita^ ante institutionem illius curiae, 
hoc est> annum 32 Hen. 8. olim agebantur in scaccario. 
Sed et hinc exuitur (ut ariolor) sub aetate Edonard] 2 
novo inducto magistratu ad vices ejus obeundas^ qui 
capitalis baro scaccarii nuncupatns est." 

The office of chief justiciar]^ continued after the chartei* 
of John, from whom all writs and judicial authority were 
dtill derived, and the new Court of Common Pleas was 
regulated by the same formula as governed the curia regiSy 
where the chancellor and* his clerks attended to form the 
writs according to circumstances; but the authority of the 
justiciary ceasing about the end of the reign of Henry the 
Third, the statute of Gloucester provided for writs of entry 
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to a reversioner in the case of tenants in dower^ aliens in 
fee^ thou^ the alienation was a forfeiture of the estate at 
common law^ and as the chancellor had no power to form a 
new writ^ that statute provides for the making a writ of 
entry m casu proviso. The statute of Westminster^ the 
Sd^ c 24^ provides^ ^'quotiescunque evenerit in cancellaria 
quod in uno casu reperitnr breve^ et in consimili casu ca- 
dente simiii indigente remedio concordent clerici de can- 
cellaria in brevi faciendo." In the full authority of the 
curia regis no right could have failed of a remedy^ but no 
rights were after remediable but where they were in 
analogy with those which received relief in the time of this 
great and original judicature. 

The erection of the Court of Common PleaSj, was the 
first reduction of the court of the barons called the curia 
iomini regisj in which the chief justiciary presided. It 
still continued a court of pleas of the crown^ and of ap- 
peals^ and for the officers^ dependants^ suitors^ and others^ 
who had the privileges of that court. Bracton says^ 
^ Rex habet unam propriam curiam^ sicut aulam regiamy 
et justieiarios capitales, gut proprias causas regias termi" 
nant et aUorum omnium per querelam (cqtpeal) velper 
prvnlegium seu libertatem."* This could not mean the 
King's Benchj for sicut aula regis is not applicable to 
that courts as the office of chief justiciary continued after 
this period^ and what follows in Bracton puts the question 
beyond doubts '' item justidariorum quidam sunt capitales 
generalesj perpetui et majores A latere regis residentes;" 
which could apply to none but the barons. 

* BractoDy lib. 3, cap. 7. 
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This sort of judicature was not calculated for hmg con* 
tinuance^ it was only fit for a small community^ and li- 
mited business ; its siadiinery was too cumbrous for usefol 
and efficient action ; the increase of population^, and the 
consequent great addition of legal business, readied a hbw 
arrangement indispensible. The power of the barons^ and 
the number of retain^s they Inrought with them^ to cooa-* 
tenance their pretensions^ and overawe the sovereign, or 
their opponent barons^ produced great inconvenience, as 
appears from Eadmer : so* much was this felt by Leices-* 
ter himself^ that he stiruck out the plan of representa- 
tives^ or knights of the shire> and shortly after the office of 
the justiciary was discontinued. Philip Basset was the 
last who held the office. Spelman says, quoting an anony- 
mous author, '^ ad obitum Henry III. 1272, tummorum 
AngUcs jmticiariorum authorilas cessamt, postea ct^UtUei 
juaticiarii ad placita coram rege tenenda appellaU sunL" 
The ancient style capHaUs Justiciariits AngUa, is now al- 
lowed to the chief justice of the King's Bench, though 
the legal style is '' capitaUs justidariua (id placita coram 
rege tenenda" Ralph Hengham was the first chief jus- 
tice of the King's Bench^ 2 Edward I. 

After the diseontiouanoe of the office of justiciary, the 
chancellor presided at the meetings of commune concilium 
regni, which^ £rom being an assembly meetii^ only whaa 
called by the king on an emergency to grant a subsidy^ 
became a court of record, by having the remaining fonc- 
tions of the ajuJa regit added to it, and obtained the name 
of parliament, and eventually ceased to be a court of ori« 
ginal jurisdiction. 



Edward I. also separated the exchequer from the curia 
regisy and made Adam de Stratton the first chief baron. 
By ,the statute of i^rtkuU tuper cariasy it was enacted^ 
that no Common Pleas should be held in the exchequer 
thereafter^ contrary to the great charter. The barons ex-> 
ercising their powev last in that courts may be the cause 
why the judges thereof are called barons, and^ haying the 
judgment of the revenues arising from the tenures of the 
barons^ the principle of judging all by their peers may 
have made it necessary that those judges should be of 
baronial rank. 

One power and authority has continued inseparable from 
the baronage^ which is the trial of their peers^ and in this 
respect the curia regis continues to this day, no other pro* 
vision having been made. The office of chief justiciary 
is revived^ whenever a trial of a peer takes place, in the 
Un'd hiffh siemard^ for the office of seneschallus andjus- 
ticiarius were synonymous in those times. 

The curia regis^ was summoned by a general writ, the 
26 Hen. III.* directed to the sheriffs in this form — " Rex 
vicecomiti Nortkampton^ &c. predpimus Ubi ^iod summo' 
fwri facias arckiepiscopofy episcoposy comiieSy baroneSy 
abbatesy prioreSy milites et Uberos homines qui de nobis 
ttnent incapUe^*' &c. The great charter directs \vrits to 
be specially sent to the greater barons, " ad habendum 
commune concilium regni de auxiUo assidendoy &c. &c. ot 
to do any act connected with chartered rights. Councils 
were also summoned on special occasions, as in the cose of 

• Claus. 26, Hen. III. m. 7, d. 
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the council at NortLampt<Mi^ before which Becket was 
brought in judgment. Thus two descriptions of councils 
were in use^ as was the case with all the German nations. 
Grotius says^ "Omnes GermarUca originU reges aJUpte 
imperatoreSy duplici condUo tUebantur, aliero staiario qui 
tenatus dicitur ad res quoiidianas, aliero evocatOy conciUum 
aut conventus ordinum ad ret momenti majoris,*' 

It will not now be contended with Mr. Petite that the 
ancient boroughs had representatives in the councils before 
the reign of Henry III. this point has been abandoned. 
Mr. Hallam in his Middle Ages states^ that '' the right of 
general legislature was ui^doubtedly placed in the king 
conjointly with his great council^ or if the expression be 
thought more proper^ with their advice.^' The represen- 
tatives of cities and boroughs^ are never mentioned in his- 
tory or records^ till the parliament summoned by Leicester^ 
in the 49th of Henry III. The previous councils were 
of the baronage of England merely. 

Some of the ancient councils called for special emer- 
gencies^ were probably constituted differently from others^ 
such as those called to sanction a succession of the crown, 
as in the case of William Rufus, Henry I. Stephen, and 
John, but these could not be considered precedents for 
general rules, but extraordinary emergencies, and similar 
councils may be found in the history of almost every 
country. 

It thus appears, that circumstances and necessity pro- 
duced innovations in the jurisprudence of England, and 
the aula regis^ or cuna baronum^ in which vested origi- 
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tially all the national administration of justice^ was gra- 
dually deprived of its jurisdiction^ and its powers given to 
new courts^ as the emergencies of the times required^ 
until at length it was divested of all but its appellant 
jurisdiction^ and the right of trying its own members ; 
which were both eventually transferred to the upper 
house of parliament, on the final establishment of that 
body^ which grew out of the council of emergency called 
the commune conciUum regniy first a mere council de auxiUo 
atsidendo^ but eventually a l^slative body consisting of 
lords spiritual and temporal^ and representatives of the 
commons of England. 

To apply these results to claims of peerage^ we would 
say, no man can now claim to be a member of the aula 
regis^ or, as a haron by tenure^ a right to be summoned to 
that sovereign court of barons. 

First — Because that court being gradually deprived of 
its jurisdiction, its principal functions were transferred to 
the courts of Common Pleas, Exchequer, and King's 
Bench, and its remaining jurisdiction transferred to the 
upper house of parliament ; on the establishment of which 
body it ceased to exist 

Secondly — Because the service due by the barons to the 
sovereign in that court naturally ceased on the transfer 
of the jurisdiction as aforesaid, although their military 
service remained. 

Thirdly — Because the statute of Charles II. abolish- 
ing feudal tenures, put an end altogether to military and 
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all other feudal services^ reserving but a few of ceremony 
at coronations. 

Therefore^ any claim npw made for a peerage, must 
be a claim to be a member of the upper house of par- 
liament^ now called the house of peers^ a body which did 
not exist until the assembly^ of which barons b^ tenure 
were the components, was absolutely defunct and ex- 
tinct, and which arose out of its jAshes. For if a man b^ 
now in possession of a castle, manor, or liberty which, 
while the aula regis existed, he would have constituted the 
possessor, as a baron by tenure, a suitor therein, he only 
proves that, if the laws had not changed^ he would have 
been a suitor in that court; but, that court having been al- 
together abolished, and an assembly established, of which, 
indeed, some of the suitors in the aula regis were consti- 
tuted members, while others were left as they were, merely 
possessed of the baronial jurisdiction in their liberties, he 
proves nothing to entitle him to be a lord ofparliamenty 
or a member of the newly established and constituted le- 
gislative assembly. 

The system of the administration of the laws has been 
thus changed, by the division of the jurisdiction and 
powers of the aula regis into four courts, separating and 
allotting to each, specific jurisdicti<m, and defined practice. 
The enormous power of the chief justiciary, was abolished 
at the same time, and the like appropriation of the portions 
of his authority was made among the judges of the respec- 
tive courts, and the elevation of the chancellor to the rank 
of seccmd lay person of the realm, was the natural result of 
the revolutionary movements of the reign of Henry the 
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Third. King Edward the First finding these alterations 
necessary for his own safety and the good of his people^ and 
feeling, or at least expressing, a strong sense, ''thai where ai^ 
wereintereaied all should be consulted^" was induced gra* 
dually to admit his barons and people to a share in legis« 
lation, at first, perhaps, merely as a matter of grace and 
favour, or as a point of policy to advance his own interests 
and ends, but which eventually became a right by pre- 
scription and enjoyment, which, had he or his successors 
been disposed to abrogate, would have cost them their 
crowns or lives. Thus the parliaments from small begin- 
nings gradually advanced in dignity and power, step by 
step acquiring, from the concession of the sovereign, 
powers and privileges which providentially settled into 
the happy and temperately balanced constitution, which 
human wisdom and prudence could never have contrived 
or even contemplated, its excellencies being founded on 
points^ which men in general would consider defects, and 
set down as deformities ; anomalies which some politicians, 
without due consideration or reflection, denominate its de« 
cayed and even rotten appendages. The powers of the 
three estates are all happily balanced, and the power of 
the sovereign clearly defined. In the third estate all de- 
scriptions of property are represented, the landed by the 
representatives of the counties ; the mercantile interest by 
the cities, and large towns, and the monied and manufac- 
turing interests by the ^nailer boroughs. The represen- 
tation of property y rather than persons, has ever been the 
principle of the English constitution ; and it was not till 
the cities and boroughs became rich, that they acquired 
the right of being represented. No country ever enjoyed 
so much true liberty, or so long and uninterrupted a 
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period of prosperity as England^ so well matured^ tried^ 
proved^ and found excellent above all comparison, and 
suited to the wants and drcumstancea of the country, has 
been her constitution. The statesmen, therefore, who, with 
a jreckless rashness, venture on an experiment of cutting 
down that excellent constitution, to make it accord with 
modern notions of abstract right, will, if successful, inflict 
an incurable evil on their country, and be certain of ac<< 
quiring for themselves niches among those whose eminence 
has been in proportion to the iiuschief they have brought 
on mankind. 

To conclude, I m^y be permitted to observe — ^when 
history is written for the purpose of justifying, and 
shewing the legality of certain doubtful political acts, as 
was the case in the supporters of the violations of the 
constitution by James the Second, we should take its 
statements with some suspicion, and it may be just to 
stigmatise such writers as the enemies of liberty, and ad- 
vocates of arbitrary power, but indiscriminate condemna- 
tion of a writer, because he feels the evidence justifies 
certain conclusions, is unfair. It must, however, be ad- 
mitted, that writers, who belong to or adopt any political 
or religious denomination, are too apt on all occasions, and 
in all points, to consider themselves called upon to defend 
the particular dogmas and opinions of their sect or 
party, even when discussing the facts of history. A 
recent author of reputation, is not unwilling, when speak- 
ing of Brady> Carte, and the authors of the parliamentary 
history, " to take credit for a sincerer love of liberty than^ 
any of their writings display^" and, therefore, recom- 
mends himself to his readers, as a lover of liberty, when 
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his pride should have been^ as a lover of truth, to establish 
and prove the events which occurred^ and the facts as they 
were> rather than those he or his party wished to es- 
tablish^ acting as a juryman^ and giving his verdict ac- 
cording to the evidence, r^ardless of every other con- 
sideration. It will not be denied^ that some writers have 
been advocates when they ought to have been historians^ 
but a writer cannot justly be stigmatised as an enemy of 
liberty^ for attributing the origin of his country's freedom 
to one source rather than another. 

It has been observed by Mr. Hallam^ that it would . 
be considered by some^ almost as a breach of priviUge^ to 
assert that the house of commons was any thing but the 
legitimate descendant of the witenaffemote^ and it may be 
added^ that many writers have been most unjustly con- 
demned^ and ranked among the advocates of de&(potism^ 
who with stem integrity^ have asserted, that during the 
reigns of the early Norman kings of England^ the people 
had Utile ^^ to do with the laws but to obey them,** as if it 
were the duty of an honest historian to suppress facts^ 
if they tended to disprove the truth of a popular notion^ 
and even to allow the suggestio falsi to pass unreproved^ 
if it was made in support of national prejudice and 
vanity. 

The pride of Englishmen is not satisfied^ unless it could 
be proved that their ancestors never were slaves^ but had in 
all ages enjoyed free institutions. It may be more glorious 
to descend of free and uncontaminated bloody than to 
have derived a descent from the helot who had burst his 
fetters and destroyed his chains> but truth must not be 
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violated ereti to gratify national vanity. The anci^it 
nobles of England enjoyed mvLCh freedom and ind€«- 
pendance; the noble earl could lay his hand on his 
sword^ and claim his rights by the same title as the sove- 
reign derived his crown ; but it cannot be denied^ that 
there. were also ser& and villains^ who attached to the soil^ 
were the property of these free nobles ; from these also^ 
it must be admitted> the great majority of the nation 
is descended. 

The greatest truths are deprived of their influence and 
weighty by weak asid insufficient proofs^ and the dearest 
rights sacrificed by being hazsurded on uncertain and impro- 
bable issues. One thing is certain^ that whatev^ form of 
government is settled by the consent of the prince and 
agreed to> embraced^ avowed^ and acted on by a cQttuAii-i 
nity for ages^ and found agreeable to the habits of the 
people^ must be held to be legally and sufficiently estab- 
lished, and the government it superseded as abolished ; 
it is, therefore, no deficiency in love to liberty, to as- 
sert that the parliament was not originally what it now 
is, but arose out of civil convulsion^ and revolutionary 
movements. 
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CHAPTER IX. 



FEUDAL INSTITUTIONS AND PARLIAMENTS OF SCOTLAND. 

Thb following extracts from> and observations upon^ the 
^tsays of lord Kaims and Mr. WalIaoe> and the Lords 
First Report^ on the feudal institutions and parliaments 
of Scotland^ are considered sufficient to show^ that legis- 
lative parliaments in Scotland^ were the results of mo- 
dem civilization^ and the progress of the human mind ; 
brought about in England by civil convulsions^ and the 
£ruit8 of compromise^ for mutual safety^ between the 
prince and the people^ and in Scotland by a desire of imi- 
tation. It has not been thought necessary to go into great 
length with the history of the parliaments of Scotland^ or 
to touch upon it farther^ than to show the analogy of the 
working of the feudal system in the two countries^ and it 
may be added^ in all couAtries. 

The best Scottish authorities^ says lord Kaims^ admit 
that the '' feudal customs of England and Scotland^ were 
'^ precisely the same, for a century or two after the days of 

p 
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'^ WMliam the Conqueror/' and that the Scotch boiTOwed 
the system from England. 

'' The feudal law during that period^ was precisify 
^^ the same in both kingdoms, so fsEU* as we can gather, b j 
*' comparing the ancient statutes and law \mA& of Slog* 
*' land and Scotland." 
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The R^iam Majestatem, the oldest institute of Scot- 
tish law, is generally believed to have been compiled in 
the reign of David the First, and contains a full and 
accurate system of feudal customs."* 
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But it had all along been understood to be the prero* 
gative of the crown, acknowledged in every statute r»> 
lating to the parliament, that the king might call, by 
special writ, any of his vassals he had a mind, notwith- 
standing their exemption."f 



Attendance in parliament is a personal service, which 
cannot be performed by the vassal, unless the superior 
desire to accept it, and for this reason it is not due tin- 
iesi demanded, A baron, therefore, who is not called, 
cannot regularly take his seat in parliament. 

The parliament originally was made up of the king's 
vassals, and the king had no power to force any person 
into parliament, who did not hold of him in dbief. 

* Qlanvitte and the Rtgiam MajestaUm, are tttbttantially tbeaame 
work, the latter compiled from the former. 

-f Lord Kaims' Essay on British Antiquities,— I. The introdactioA 
6f the feudal law into Scotland, 1745. 
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An earl was originally entitled to sit in parliament as 
the king's immediate vassal, and a baron on the same 
footing. 

In 13(t7> when John Beauchamp of Holte, was created 
a P£ER> ** ipsum Jahannem in unium parium et baronum 
" regni nosiri Anglim prefecimu9,^* or lord of parliament> 
the distinction between a iordAi^xoiL, or peer, and a baron 
by tenure was foUy established. 

'' The commerce of land, begttn some centuries befoi'^, 
^ was greatly increased in 1387* A barony by tenure, 
'' which was originally a permanent dignity in a funily, 
'' was no longer considered as such, after frequent in- 
*' stances of the transmission of these dignities from hand 
'' to hand, in the way of commerce.'^ 

Patents, creating lords of parliament, were not used in 
Scotland before the relgft of James the Sixth. 

" The attendance of a baron by tenure in parliament, 
'' is a service, and not a matter of right, whereas, when 
" one is created a lord of parliament^ the power of attend* 
^' ing parliaments b bestowed upon him as a privilege,*** 

The charter of king Robert of Scotland, conferring the 
earldom of Murray on Thomas Ranulph, contains the fol- 
lowing passage : — '^ Volumus etiam et concedimus pro nobis 
et heredibus nostris, quod-— omnes baroties et libere-te- 
nentes diet! condtatus, qui de nobis et predecessoribus 

• Lord KaiiDs* Esiay , p« 98. 

f2 
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** nostrls in capite tenaemnt^ et eonun beredesj dicto Tho- 
'^ mae et heredibus suis predictis^ homagiay fidelitates^ sects 
^' curiae^ et omnia alia servitia faciunt^ et baronias et tene« 
^^ nenta sua de ipso et heredibus suis predictis de cetero 
^'teneant: salvis tamen baronibus et libere-teaentibus 
^^ predictis^ ac eorum heredibus^ jiiribus et libertatibus 
** curiarum soarum bactenus juste usitatis."* 

The erecting lands into regalities^ or even into justi- 
ciaries^ the highest territorial jurisdictions common in the 
ancient practice of Scotland^ united not the person in- 
vested with them in any particular order^ and did n^ 
impiy nobility. They conferred authority only. 

Every freeholder, ''or owner of land>held of the crowa 
in chiefs" was entitled, as well as bound by the laws^ to sit 
and vote in the parliament of Scotland^ and a distinction 
was nojk anciently made in this respect^ between large and 
valuable^ and little or inconsiderable estates. 

The view^ therefore^ with whidi fiefs were erected into 
Imrdships^ earldoms^ marquisates» and dukedoms^ could 
not be tQ bestow inelective seats, an their owners. The 
proprietors of the freeholds raised to these dignities^ were 
possessed of their privileges before their elevation^ as a 
right which accompanied their property, and^ which was 
already enjoyed by thenij could neither be given^ nor in- 
tended to be given by the kii^. 
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Titles of honour, and degrees of nobility, aa well m 



* Lord Kaimt* JSisay, p. 107. 
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*'diMkicli<m»of rank^ wete early known in Scotland; 
*' Imt^ before 1587> thej had not in this eounfrj any dig«i 
^ nities^ tntUMto h dmominaied pe^ra^^,** 

» - 

** In aactart l&ies^ attendance on parliament was ae* 
'^ counted a iurikm, noi eUeemedmn A&fwttr, 

" Performance of it was obliged to be compelled dy 
** pena^ie$, and fines were imposed on those who ab- 
*^ sented themselres from their duty. It is not> therefore, 
^^ ia itself^ likely that m^ would court an attainment^ 
^^ which> instead of bringing advantages^ bound to a la- 
'' boar from. which people were generally solicitous to be 
^ exempt," 






A peerage, I underst8,Bd to be a state or dignity, 
^Mrelgf per$<mal^ which confers on the pensons elevated 
^ to it> an eicclusive end aa h&redUarp righi to eU and 
**9ote in ike legislative bocfyj by bioody and without 
^' election. Till 1587> ^veiky .freehold, small as well as 
^ great, undignified as well as dignified, bestawed that 
'^ light. The view, tharef<M^, in which, before 1587^ 
^^ titles were granted to men, could not' be to confer on 
'' dtein hereditary vdces in parliuneat/' So far lord 
KieiSms. 

Mr. Wallace, in his able treatise, entitled an Essay on 
ihe Niaiure and Descent of Andent Peerages^ published 
ik 177Sf took the same view as the Lord Kaims, and 
deadly fthoWi^ that titles of nobility in Scotland, had no 
hee^t€lr$ tonneetkm with seats in pariiament* He says— 
<]}Akes^ mtiquefliiefii, eads/ lords, baroas^ freeholders. 
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all er\joyed hereditary teats and places in thft saprame 
convention. The characteristic difference bj which those 
'' jranks were discriminated from each otfaer^ conld not 
*^ consist in a quality which pertained equdUy to them all. 
'•' Either every proprietor of a fief held oi the Idng must 
'^ be asserted to have been lord of a peerage^ mr you zpill 
" not find that order in the old parliament of Scotland. 
^f The barons and freeholders> it is universally allowed, 
'•' were merely commoners. The other members the lords, 
^' the earls, the marquesses, and the dukes, might he 
'' noble^ but considered in their legislative relation would 
*' not be peers. In fact, I believe that no instance can be 
produced of any nobleman, who was not possessed of 
^' considerable landed property, and of course entitled to 
^' sit in the senate before his elevation to that degree/' 

'^ The Scotch parliament consisted of three estates^ the 
f^ clergy, the landed interest, or the barons, and the bur- 
^' gesses, or the traders, and the nobility instead of sitting 
'^ in a house by themselves, or forming an estate distinct 
^.^ from the other estates, constituted a part of that com- 
^^ posed by the landed interest of all the freeholders indis- 
^^ criminately nobles as well as commons. All met in one 
^f chamber and formed but one house ; their names entered 
'' on one roll, and their votes given promiscuously, one 
^^ speaker presided over the whole." 



'" Men accustomed to read in the Scottish history, of 
persons distinguished by t^e appellations of m^rl or lord^ 
*f I doubt not, will startle at finding it asserted, in cout 
tradiction to prejudices strongly imbibed by them, thai 
ispen in the sixtemth century y peerages existed ngi fm 
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^ScoilamL That to behold hereditary seats acquired 
through the medium of them — ^people are apt to imagine 
an intimate connection to have anciently subsisted be- 
tween that privilege^ and those same titles to which ikey 
find it jButedm their ovon days; and to conclude that the 
former always constituted the pre-eminence^ iDLtended 
to be conveyed by the latter. These objects^ however 
resembling, are essentially different. Every freehold^ 
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^^ before 1587^ gfxoe an melective seat in parUamenL 
^' That court consisted of three estates — ^the nobility 
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formed only an incorporated part of that estate^ which 
was composed indiscriminately of all the freeholders. 



''These facts^ are noXprobabk conjectures merely; they 
''^^ amount to decisive proofs, that in ancient times an order 
f^ of men, who can justly be termed peers existed not in 
f Scotland. 

'' The substantial dignities, which are now enjoyed by 
'' the hereditary councillors of the English crown, and 
^' whidi aggrandize them^ are materially different from 
^ those honourary appellations which were borne by the 
'' old Scottish nobles." 

'' Fiefs were not ennobled to bestow on their owners 
'' inelective seats in parliament, but merely to raise them 
*' in rank." 
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Not ifeoedency only, but titles also flowed from no- 
bility conferred on lands. The titles assumed or con- 
ferred on the p<iiBsessors of lands, imported no more 
than the persons who bore them were proprietors of es- 
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'^ tBtes, which, had obtailied dignities of (he same appeU 
^' laUon:^ 



''The form of creating lords of parliament^ protmUy was 
'' not introdueed (into Scotland) before JainesL (of Soot- 
^' land) returned ircfm England into his own dominions*" 



'' A person to whom a barony belonged^ w^ termed a 
^' baron, as the word freeholder reciprocates to freehold, 
'' This titley if it fnay be called a title, was hot conferred 
" on him by the crown, either in the charter by which his 
'^ lands were incorporated into that dignity, or by any 
'' separate deed, expressly creating him a baron, assigning 
" him a place for his style, and (ffdering him to be dis^ 
^' tingoished by it, but ^as spontaneously bestowed by 
^' the people, (Ht used at mentioning him in discourije and 
^' in writing, merely because he was proprietor of apiece 
" of ground erected into a barony" 



'*^ The commoners entitled to vote in elisctlng a member 
^' to serve in parliament for any shire, are always described 
^' in the boo&s in which they are ordained to be enrolled, 
'' the barons and freeholders of the county." 



'' At present a title and a style are always assigned to 
'' persons enrolled in the royal writs, elevated to thdt state, 
^' but were seldom specified in old times, and a clause 
'' either particularising those, by which the patentees 
** should in future be distinguished, dr adthonsing the 
'''noble grantees to assume them, was mticU ofbe&er 
" omitted than inserted, a proof that a title akd a style 
" were implied in a particular species of pro{>ert7^" 
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In ancient diarters^ by^'wliicli lands were raised to 
lumoursj place or rank is wttnetimes ^imn^ated among 
^' the pre-eminences implied in them ; and the terms used 
'^ in thoto deeds, howeV'er apt in some cases, to be misun* 
^^ derstood at present, will ookistantly be found, if . atten« 
/' tively considered, to mean no more than precedency or 
f' degree. A seat in parUament, an object in itself little 
"^ valued, as well as implied in every freehold, I dare not 
^ assert positively, I beliere, however, was never given 
^^ or expressed. But, after peerages had been disjoined 
'^ firoxn fie& in 1587^ a right to sit imd Vote in that as- 
'^ sembly, as well as a title corresponding to their dignity, 
^ began to be expressly conferred.^' 

" Originally with us, none had a seat in parliament, 
^ but those possessed of a freehold of the king," &c. &c. 

Dignities ^onferfed on lands, on alienation, passed 
along with the fiefe from the former proprietors to the 
^ew acquirers. 

The ancient custom of summoning all the barons or 
freeholders to parliament, continuing in use until recent 
times in Scotland, enable us to form a more correct idea of 
the early practice in England ; and the foregoing notices 
islearly evince, that the titles of duke, earl, or lord, had 
no necessary connection with the seats in parliament, or 
what we now term a peerage. l*hese dignitaries were 
nobles, and as before stated, invested with certain rights 
and jurisdictions, within their respective territories or 
lordships, and cognizance of certain pleas, and were bound 
to attend the king's court or parliament, if summoned; 
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but that attendance was a service and not a dignity; at 
present the chief part of Ae dignity of a peer is having 
a seat in the liouse of lords, and is considered the chief 
privilege. Originally all the freeholders (or barons) had 
that right as well as the earls and great lords. 

In 1427> the parliament or general cooncil of Scotland^ 
ordained by special act> that the small barons and free 
tenants need not come to parUamente or general councils, 
if that two wise men for each sheriffdom should be elected 
and sent to represent them, who should be called oommis* 
saries of the sjiire. And by these commissaries, a wise 
and expert man should be chosen to be the common 
speaker of the parliament. 

The act also provides that^ " All bishops, abbots, priors, 
^' dukes, earls, lords of parliament^ and banrents, which 
^' the king will be received and summoned by council and 
" parliament, by his special precept." 



In this document the barons are omitted, and the words 
lords of parliament, or peers, are substituted, which is a 
very remarkable fact, and strongly supports the position 
that barons were not lords of parliament, or peers. The 
Scottish legislature followed closely the customs, and 
adopted many, or most of the innovations or improvements 
of their English neighbours. James the First, of Scot- 
land, having passed his youth in England, was well ac- 
quainted with and affected to the English constitution. 

In 1455, an ordinance was made touching the habits of 
the earls, lords of parliament^ and commissaries of bo- 
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rouglis^ as no mention is made of Ithe commissaries of the 
counties ; it would appear diat tbey were included among 
the lords of parUameniy as tiie representatives of the 
nobles of an inferior rank^ or the lesser barons^ or free- 
bolders. 

BaronSy in its general sense in Scotland^ included all 
lay tenants of the crown of every descr^tion^ the bur- 
gesses of the bturghs only excepted. 

In 1457> a statute of James 11. ordained^ ^'that no free- 
*^ holder^ that hdd of the king the sum of twenty pounds^ 
** should be constrained to come to parliament or general 
f* councii^ as for presence^ unless he be a baron, or spe» 
^* dally of Ike km^s eommandmenty be warned either by 
'* offieiar or writ.'* 

In ]^03j it was ordained^ '^ that no baron^ freeholder^ 
'' or vassal, with one hundred marks shduld be compelled 
** to come personally to parliament^ unless specially sum- 
^* moned by the king. But all above that sum were to 
f* att^d under the lawful penalties/' 

As the term baron, applied to all the tenants in chief 
of the crown^ without exception^ the commissaries for 
shires were commissaries for the barons, and formedrpart 
of the second estate of the kingdom^ or the nobles^ or lords 
•f parliament. 

It was not till the revolution of 1688^ that the commis- 
saries for the shires were formed into the second estate^ 
^he Jwds being the first and the burgesses the third. 
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On personal lumours^ Mr. Wallace makes the follawiog 
jndidoos obserrations :— '' Two propositioiis seem unde- 
'^niable; firsts that those. hoaoan ]iad= been brought into 
'' Scotland a considerable time befioKe the year 1667 ^ end* 
^' secondly^ that they continued not to be peerages tilt th^ 
^' great alteration tiien affected on parliament and them." 



'^ In the Scotch records^ sereral noblemen are found 
** bearing the tities of l<Mrd and earl, befiire their land9 hfd 
''been erected into l^'dships and into earldoms. The 
'^ estate of Caasilis continued till the year 1642^ to b6 no 
'' lugher than Iei barony, and was only then formed into 
" an earldom by Charles I. But Gilbert Keniiedf ap- 
^ pears to have been created lord Kennedy about 1469, , 
*' in the reign of James IL and his grandson Dayid, lord 
^' Kennedy, was advanced to the dignity of eiffl of Coasili^ 
" by James IV. in 1409." 






Perhaps it was intended in 1427> both by the legisla- 
ture to confer on the sovereign, and by James to obtain 
for the caro^wn, a prerogative of annexing infective seats 
'^ to blood alone, and to sever tiiat privily from property* 
It seems, however, to be pretty certain, either that this 
SAtenf ion was not carried into complete execution, or 
that a prerogative so lofty, correspolidipg littie witli the 
dbrcumacribed conditioU iii which the royal autiiority wps 
then formed, was never ex^cised by the king. Sum* 
mouses are ordered, by the act, to be given to bonr^nlib 
'' but are not allowed to be directed to common&rs of in- 
'' forior degree. And the same argumentg, which evince 
'' that before 1687> territorial honourshad 4ot been prcfper 
" peerages, establish^ that tibse nobtfcmeaa on Tifimi-:pfif*f 
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*' flonal dignities wen oonfened befdHre that jeut, were not 
** peers, in the just sense in which this word can alone be 
''understood. The rig^t which ihey had to yote in that 
*' asBembly, was not dmted firom tibeir honours, but in- 
** dependent of them : and Budianan, who could not be 
^ ignorant of their effects, aflirms that an empty title still 
'^ remained, even in his days, the sole adrantage which 
'' their possessor reaped from them."* 



tt 



Hie personal honours which were introduced by 
James, or, perhaps, I ought rather to say, which were 
** intended to be introduced by him, were still designed 
^ not only to be annexed to blood, but to bestow on their 
^-possessors a superiority abore those whose^ estates were 
^ not inferior to theirs in denomination ; and this prece- 
^ dency was to be taken in parliament itself, and in the 
'' presence of the sovereign." 

The most ancient statutes of Scotland, are those of 
Alexander I. whose reign commenced 1214, but they are 
of questionable authority, the enacting clause of one is, 
^ Alexander king of Scoiie thrau common console for the 
proJU of the Umdj &c." from this, little is to be learned. 
The authentic statutes commenced with James L A. I>. 
1424, the first of which, would lead to the conclusion, that 
James on his return from Englakid, established, or new 
Mioddled, his parliament after the English fashion ; for the 
enactment is to appoint six individuals, two from 



* Nanc veroy ncc nlloi in novii honoram nominibni eii modni i 
Bsqiie, pneter inansiii tatulum ulliui norainum aiui« Lib. vi. c. fiS. 
BBchaBiii died in 1688. 






222 SCOTLAND. 

each of the tliree estates^ to examine the books of the law, 
that is to say^ the *^ Regiam Mqfestatem et Quaniam ai* 
tachiamenta^ and mend the lazoii as neds mendmeni." 
The circumstance mentioned in the note in page 210> 
of the most ancient institute of the Scottish law^ being, 
in substance, the same as Olanville, the oldest one 
in England, is very remarkable, and shows the imi- 
tative character of the Scottish people. It has been * 
questioned which was the original, but this has been pat 
beyond dispute by Mr. Reeves,* who says — '^ The dose 
agreement between Glanville and the Regiam MaJetiO' 
tem^ leaves no room to doubt, that the one is copied fimn 
^' the other, though the merit of originality between theii 
has occasioned some discussion. An essay has been 
written expressly on this subject, in whicb it is said t» 
be clearly proved, by the internal evidence of the twt 
'' books that Glanville is the originaL It is observed fqr 
" that writer^ that Glanville is regular, methodicaj^ aad 
consistent throughout ; whereas, the Regiam Mq/etU' 
tern goes out of Glanville's method, for no other assign- 
able reason^ than to disguise the matter^ and is thereiiy 
'' rendered confused, unsystematical, and, in many places, 
contradictory. To this observation upon the Regiam 
Mqjestaiem, it may be added, that, on a comparison of 
the account given of things in that and Glanville, it 
plainly appears, that the Scotch author is more clear, 
explicit, and defined; and that he writes very often with 
a view to explain the other, in the same manner as tht 
writer of our Fleta explains his predecessor Bradtm, 
" This is remarkable in numberless instances all thnmi^ 

* Hiiiory of the English Law, vol. i.9SS, 
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'' the book^ and is^ perhaps^ as decisive a mark of a copy 
*' as can be." 

The conclusion of the Lords Committees on their exami- 
nation' into the history of the Scottish parliament^ is as fol- 
lows : — ^^ That all tenants (^ the crown^ who held by mili- 
^ tary tenure^ formed in like manner (to the parliaments of 
^* Scotland) the parUamerUs of England^ previous to the 
^* niga of John^ seems highly probable, from the clause 
^^ in his charter^ requiring for the assessing of eztraordi- 
** nary aids, the calling by general summons such tenants 
^ of the crown, (either generally, or those holding by mi- 

*<^litary service) as were distinguished by that charter, not 

, ^ by the appellation of the small barony, but by the dis- 
*' tinctive appellation of the greater barons given to those 

^^£rom whom they were intended to be distinguished. 
^' And as those, who in Scotland might be deemed the 

*^ jpMter barons, formed one estate with the smaller barons, 
^ and free tenants, and continued to form one estate voith 
'' ike commissaries of shires^ after the election of such 
H commissaries was authorised and used, and, as those 
** commissaries as well as their electors were in the act of 
^ James the Sixth, called by the general name of barons, 
** there seems additional grounds for presuming that the 
** term barons^ applied to the members of the parliament 
'' (common council) of England in the reign of Henry 
** the Third, and particularly the parliament of Oxford, 
^^ included all such tenants in chief of the crown, both 
^ great and small, who according to the charter of John, 
^ were to be summoned to assess extraordinary aids and 
*' acutage; and that when twelve persons were appointed 
'* in the parliament of Oxford to represent the community. 
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'' they were to repreaenft the eommiiiiity of tenants in 
'^ chief of the crown^ and noi to repraeni any peraoDS 
*' who were not tenants in chief of the crown ; and that 
'' when the twelve so appointed were described aa appointed 
'' by the barons^ it was intended to express that they were 
'' appointed by the conunonity id the barons, assCTiUed 
''at Oxford, both great and imally that is by all the 
'' tenants in chief present at that meetings and twt by the 
" greater barons only. The assertion that they were 
'' elected /Nir le commun^ would involve a strange contra- 
" diction^ unless the word karons^ induded the whole 
'' body assembled^ acting for the whole community of 
^* tenants in chief of the crown^ and the election of earl% 
'' and of persons who may be presumed to have been 
'' amongst the greater barons^ to be the twelve personsfor' 
'' the commune^ would appear absurd if those twdif 
'' persons had not been members of the common body. 

* • 

'5 The claim in subsequent times of exemption of tiieir 
'' subtenants from the charges of the wages of the knif^ts 
'' of the shires^ by the prelates^ earls^ and barons^ sun- 
'' moned by special writs to the parliament^ will appear^ 
'' in one instance^ at leasts to have been made cm die 
ground^ that the subtenants were represented in parlia* 
ment by their lords so summoned by special writ ; and 
if this was the original ground of the exemptiim.so 
'' claimed^ the claim may tend to explain the true meaning 
'' of the words used iu various documents^ purporting that 
*^ grants of aids apparently made by an assembly consist* 
'' ing only of prelates^ earls, and barons^ were made by all 
'' die free tenants of lands, pro se et suu tnllanu*"* 

• Fint -Report, pp. 117, 118. 
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CHAPTER X. 



IBBLAND. 

Thb legal institntions of Ireland w^re avowedly fonned 
Ihilie English models in other wcnrds^ the EngUsh kuo$ 
aad customs were introduced into Ireland^ with the Eag- 
Hah rule. The judges^ in both countries^ have ever laid 
it down> as an acknoMdedged and settled dictum^ that a 
perfect identity of the common iawi tmd legal customs of 
Eng^buid has existed in all ages> among the Anglo-Irish^ 
and those Irish who resided within the English pale^ 
and were lieges oi the king. 

Both records and history justify this condusioa^ nor 
would it have been* tiiought necessary to insist at length 
on this position^ which has .been so well estaUished by Sir 
John Davis and others^ had not sditary^ and often but 
apparent exceptions to the general and usual course of 
tbe common law of England, partially obtained. These 
exceptions are not peculiar to Ireland, being also found 
in the records of England, from which doubts have 
arisen in the minds of persons acquainted but with the 

Q 
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surface oi things^ who have drawn condosions and broached 
opinions^ which a more perfect acquaintance with the sub- 
jectj would have convinced them^ were groundless and un- 
tenable. 

Thus, there are some, but not of much authority, wba 
insist that the Anglo-Irish had laws and customs of par- 
liament and descent of peerages, different from those which 
governed the parliament and peerage of England, and 
books have been written and printed in support of that 
axiom. Although their arguments are crude and superfi- 
cial, and founded, as aforesaid, on apparent demaiUmi from 
the usual course of descent, which, when analyzed, are 
found to be perfectly reconcileable and in accordance with 
the rules of English jurisprudence, it may be well to set 
the question at rest by a brief investigation. 

It is much to be r^retted, that in their reports, the 
Lords Committees, have almost altogether passed over the 
parliaments of Ireland without notice. Surely, as these 
assemblies were formed on the EngUsh modei^ the records 
of Ireland and England, respecting them, held out fiiir 
expectations, that they might contain some entries likely 
to throw light on the history and practice of the parlis^ 
ment of England; but scarcely a reference is made to 
Ireland. A document transmitted to the late lord Ke- 
desdale> respecting the fining of an individual for not 
attending a parliament in the fiftieth yeax of Edward the 
Third, mentioned in the appendix to the first repjorty 
p. 478> is almost the only mention of Ireland in the Reports 

Neither cim a good reason be discovered, why, in the 
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printed FwderOj a majority of the entries on the early rolls 
in the Tower^ particularly those respecting Ireland^ are omU^ 
ied. Many Irish artides are inserted^ otherwise we might 
suppose it had been intended to form a series of volumes^ re* 
specting Ireland especially and particularly^ which would 
hKWQ been an object well worthy the consideration of the re- 
cord commissioners; but^ as the case now stands^ it would 
be better to print in supplemental volumes^ aU the omitted 
eniriei^ whatever may be their subject matter^ as they 
are of fully equal value and interest with those printed. 
This has been demonstrated by Mr. Bayley^ the able 
and intelligent deputy-keeper of the records in the 
Tower, who printed the omissions of the sixth year of 
John^ and they alone amount to nine pages of folio. The 
latter volumes are more complete^ and the principle of ex- 
clusion of Irish documents has not been carried to such 
an extent, but many are omitted. Why should there 
be any omissions ? Every state paper, charter, or letter, 
has its historical interest and value, and the Fiedera is 
imperfect and comparatively useless, without the complete 
body of documents. They consist, in part, of instructions to 
officers, charges against them, and their defences ; in such 
cases, it is not sufficient to give one or two articles of a 
aeries as a specimen^ the whole ought to appear ; exam^ 
pies of what the records consist, are not wanted ; as evi- 
dence and materials of history they are alone valuable, 
and one may say, in that respect, they are inestimable. 
When we consider the character, learning, and liberality 
of the individuals, under . whose control, direction, and 
management, the new Fcsdera is now compiled, it is, 
indeed, difficult to account for the omission of those im- 
portant articles; and it is much to be regretted, as n^^ 

q2 
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tivet of national hostility^ contempt^ and jealoQSj, are 
always ascribed^ by a sensitive people^ Ifriien no other ra>' 
tioEial or sufficient cause can be ascribed tot so extraordi- 
nary an omission. 

These circumstances have rendered the task of giving a 
history of the constitution of the councils^ pariiaments^ aUd 
peers of Ireland^ more laborious^ and much increased tlie 
difficulties attending it ; but it has also made its results moiti 
valuable^ as it may be said to be new and almost altogethel 
tintouched ground. It is^ therefore^ proposed to e6t^ 
into more detail^ and to give documents moie at length> 
than would have been necessary^ if complete feferenee 
could have bee^ liad to sudi works as the Lords Reports 
and the Fcsderdi 

Mathew Paris states^ that '^ Henry the Second grakitM 
the laws of England to the people of Ireland^ whidi 
were joyfully received by them all^ and c o nfir med by 
the king^ having first received their oaths for their ob- 
servation of them/' It is probable that this was s grant 
to aH ihe Irish who chose to adopt it; but as OXkmar, king 
of Connaught, O'Neill, king of Kinelowen, or Tyr&at, 
O'Oonel of Tyi*Connell, and other Irish diiefs, became 
b^ aassal princes^ ''reg€s sub eo uihavnines # il/," payikig 
to the EngHisSi sovereign annual tribute, inadmowledg^ 
mefit of his Sovereignty, it is not probable that they wooU 
or could immediately change the laws and customs of 
thieir territories, per saUum ; and we find that by a writ 
of 6 John, no one was to be implesided for the diatteh, or 
even this %/6f an Irishman, until after MicKaeknut Turrn 
inth^year; Aerdbre, If iiih boon im j^emni, it nrott 
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tiien have been ocmsidered forfeited by the frequent at- 
tempts made bj the native Iriah^ to shak^ off the Engli A 
f^, after Henry's return to England. The ^1; of the 
6th of Jcim, however, seems to imply^ that after fifteen 
dajTs of Michaelmas, 1205^ the benefits of the laws ex« 
tended to all the Irish, as well as the English, although 
in tiie reigns of Henry the Third, and his suocessor^, the 
leeords show that all the Irish had Aot, during those 
periods, the benefit of the laws of England. This point» 
iMMviever, is not necessary to be investigated, ^f we are 
able to show that Henry granted the Angh^Imh coUmyy 
the English law, it will be sufficient for the purpose of 
this discussion. 

The ioctait rolla of ChaQ^Dsry of Irelaiid| were bunied 
biy an acddental fire in Mary'»4ibbey, in Oxmaatown^ 
sear BeMin, In the year 1300, as sy)p?ar8 by an entry on 
Ae patent ndl of Chancery of that year. By an act of 
fiarliameittt of Ireland, made in the second yea^ of Richard 
the Third, a statute of Henry FUZ'-Eu^ress i^ recite^* 
which provided iox the dection of a lord justice, or chief 
^pnrermoT of Ireland, in case of a vacancy, by death, or 
o&erwise. This statute of Bichard tfa^ Third ey ac t ji^^- 
*f Hiat the statute of Henry FitZf'EfMpregs made, for 
'^ the election of a governor of Ireland, in time of va^cancy, 
^ be by tiie authority of this parliament ratified and con- 
'^ finned, and that Thomas pitageriUd, chancellor, Bir 
^ Roland Fits-Eustace, treasur!^, Philip Bermingham, 

chief justice of the King's Bench, Thomas Phmket, 

chief justice of the Common Pleas, Oliver Eustac^^ 
^f ishief baron <^ the ^cbeq^er, or hifs depufiy, for the 

time being, Thomas )>ow4aU, derk of the RoUs of 
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'^ Chancery^ John Estrete, the king's seijeant at law^ and 
'' every of them^ be adjudged to hold their offices for their 
" lives. And that it be lawful for them^ or the majority of 
'' them^ as well for all others who shall sererally hold any 
'^ of the said offices by gift^ under the teste of Gerald^ 
" earl of Kildare^ in any manner^ as governor^ according 
to the tenor, usage, and execution of the said statute of 
Henry Pitz^Empress, with the assent of the nobles of 
^' this land^ as is specified in the said statute^ upon every 
'^ such av(ndanoe> to choose a noble lord to be governor^ 
" who should hold the government^ as justiciary^ aooonU 
'^ ing to the ancient usage used £rom that time." 






Although this enactment might not be considered 
conclusive^ if it were discordant with less question* 
able documents^ yet> as it is in perfect harmony with 
better evidence^ it would appear just to infer^ that 
Henry established all the courts of justice for the ad- 
ministration of the laws of England in Ireland. The 
chancellor, treasurer, chief justices, chief baron, &e. 
are recited to have been authorised^ and empowered by 
the said statute of Henry the Second^ to elect a chief 
governor^ in case of vacancy^ and this is confirmed by the 
subsequent statute of 33 Henry VIII. 2 sect. cap. 3^ 
which says^ ^' that ever since the conquest of the realm 
^* of Ireland, it has been used therein, that tqton every 
" avoidance of a governor^ the council elected a justice.^ 
Of this council^ the great officers before mentioned have 
ever formed a part. 

King Henry^ having thus carefuUy arranged the dvil 
ISovemment of Ireland, and provided for the contiiigeiicjr 
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^ the sudden death of the chief governor^ and appointed 
Sir Hugh de Lacy, his first viceroy, embarked at Wexford, 
on Easter Monday, in 1173, and landed the same day near 
St. David's, in South Wales. This period was afterwards 
fixed, by the writ of the 6th of John^ as the commence- 
ment of the running of certain writs, which strongly cor- 
roborates the probability of Henry's having, by statute^ 
established the courts of English law in Ireland, while he 
remained in that country, if it does not amount to demon- 
stration thereof. 

This writ remdns on the Patent Roll of the 6th of 
John, in the Tower of London, and is as follows:— 
" Hex, justiciario, baronibus, militibus, et omnibus fide- 
libus Hibemie, &c. salutem. Sdatis quod dedimus po- 
testatem justiciario nostro Hibemie, quod brevia sua cur- 
rent per totam terram nostram et potestatem nostram 
.Hibemiffi, scilicet, breve de recto, de feodo dimidio militis, 
et infra, et de morte antecessoris, similiter de feodo dim. 
.mil. et infra, et erit terminus de morte antecessoris post 
transfretatioB^n Henrici regis,' patri nostri, de Hibernia 
in Angliam. Et breve de nove disseisina, cujus erit ter- 
minus post primam coronationem nostram apud Can- 
|;uariam. Et breve de fiigitivis et nativis inde erit ter- 
xninus post captionem Dublin, et breve de divisis facien- 
dis inter duas villas, exceptis barcmibus. Et ideo vobis 
mandamus, et firmiter precipimus, quod hsec ita fi^ et 
£rmiter teneri per totam potestatem nostri HibemiiOB 
faciatis. Teste meipso apud Westm. 11 die Novem- 
tei8."» 

* Roll P«U 6 Job. 1804, w. 6« in Turr. Lond. 
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TliiB document pt&nM deaalf, that tihere ind been eg* 
tabBdied in Irdaiid^ ooorts similar to thoae than existing 
in England^ and that it became necessary, to secure roi* 
gnlarity and order in their proceedings, to settle the 
jperiods since when writs had run, or might be alleged or 
pleaded to hare run, and one is fixed fiom the copturt of 
DuhUny in the year \\^\, before the arrival of kmg 
Henry in Ireiandy and another the king's departure in 
1173. 

The great charter of the liberties of John, was trans- 
mitted to Ireland fai the twdfth yesff of king Henry the 
Third, Anno 1227, to Richard de Burgo, then lord justi- 
ciary, in which he was commanded to call beifeve him the 
archbishops, bisfabps, earls, barons, knights, and free- 
holders, and the bailiffs of the counlaies, ftnd publicly to 
read before them the said charter, and to tfweaat the mag- 
nates of Ireland, and to command them, on the ksag^s 
behalf, to firmly hold, observe, and put in force, the ioid 
laws and customs of England. And also to cause pro- 
clamation to be made in every county of Ireland, tbat the 
said laws and customs should be observed ^atd obeyed, 
with tiie exception that neither for the death, nor the chat- 
tels of the Irish, should any one be impleaded untU after 
fifteen days of St. Michael, in the said year. 

The writ itself, is considered of so mudi iinpartMiee, 
that it is here inserted at len^h :-^'' Bex, dilecto et fideli 
suo, Ricardo de Burgo, justiciario suo Hrbemise, salu- 
tem. Mandamus vobis firmiter precipientes quatenus 
certo die et loco faciatis venire coram vobis archiepis- 
copos, episcopos, abbates, priores, comites, et barones, 
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milites^ et libere tentoteSj et ballivoB singiilorttm comi- 
trntnumj at coram eis pubUce legi faciatis cartam domini 
Johaimis Tegit> patrfa miatri, cui sigillum suum appensum 
mt, quam fieri fecit et jorari a juagnatibus Hibernie^ de 
hgibus et eomueindaubut Auglks oh$ervandiM in Hiber^ 
$n6. £t precipiatis eis ex parte nostra quod leges illos et 
coDsuetudines^in cart& predicta cont^itas^de oetero firmiter 
teneant et observant. Et hoc idem per singulos comitatus 
Hibemifle daman iadatis et t&ierij prohibentis firmiter et 
parte nostrl et supw forisfacturam nostram^ ne quia contra 
hoc mandatam nostrum venire presumat j eo excepto quod 
nee de morte nee de catallis Hibernensiim occisorum 
snchii statnator^ ex parte nostra^ citra quindeoun dies^adie 
Sancte Michaelis^ anno regni nostri 12*> super quo respectum 
dedimus magnatibus nostris Hibemiee usque ad terminum 
^redictum. Teste meipso apud Westm. 8 die Maii anno 
nffUL nostri 12^/'* 

In tbis same jrear^ king Jobn^as stated by MathewParis^ 
placed sheriffs and other ministers to govern the people^ 
according to the law of England^ and to that end^ " ]^me 
duxit secum viros discretes et legis peritosj quorum pom- 
muni consilio statuit et precepit^ leges AngUcanas teneri 
m Hiberma^ &c."t 

In 1245, 30 Henry III. the following writ issued to the 

lord jujiticiary of Ireland^ confirming former writs on this 

«Bbject> and directing that all the writs current in £ng- 

•iand^ shoold likewise be made curr^t in Irdand, under 

She king's new seaL The writ is as follows :— - 

• Rot. Claus. Tarr. Load. 18 Hen. III. 1227. 
f Rot. P#t. 11 Hen. III. in, 8, Turr. Lond. 
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De legibtu AngUcdms in Hibemia tenendit* 
** Rex^ &c. quia pro commimi utilitate terre Hihemue^ 
6t imitate terramm regis^ rex xmltj et de communi coruUio 
regis provisum ett^ quod omnes leges et amsuetudmes que 
in regno AngUe tenentur in Hibemid teneanturj et eadem 
terra eisdem legibos subjaceat ac per easdem r^atur, sicut 
dominos Johannes rex cum ultimo esset in Hibemia 
siatuU etJUri-mandaoit. Quia etiam rex vult quod omnia 
brevia de communi jure^ que currunt in Anglia^ similiter 
currant in Hibemia^ sub novo sigillo regis. Mandatum 
est archiepiscopis^ &c quod pro pace et tranquillitate 
ejusdem terre^ per easdem leges eos regi et dedudpemdU 
tanty et eas in omnibus sequantur. In cujus^ &c. Teste 
rege apud Wodestock 9 die Septembris."* 

Prince Edward^ as lord of Ireland^ having been pre- 
vailed on to issue^ or rather the chancellor having issued a 
writ^ against the bishop of Lismore^ which, in its nature, 
was contrary to law ; it was superseded in its effect by a 
writ of the king's. " Quia vero dictum breve tarn diss<mum 
est, et contra leges et consuetudines in regno nostro 
tentas." 

'^ The writ is as follows : — Rex, thesaurario et baronibns 
de scaccario Dublin, salutem, quia, de assensu et voluntate 
preelatorum et magnatum terrae Hibernise, dudum fiiit 
provisum et concessum, quod eisdem legibus tenerentur in 
terra ilia quibus homines regni nostri utuntur in regno 
nostro AngUcB, quod eadem brevia, quoad terras et tene- 
menta recuperanda, teneant in terra ilia, quae tenentur 

• Rot* Pat. SO Hen. III. 
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ill regno proedicto sicut justa. Et dicta provisio et con- 
cessio omnibus retroactis temporibus fuerunt obtenta et 
approbata^ miramur quam plurimum quod (sicut ex insi* 
nuatione venerabilis patris Tbomse^ Lismorencis episcopi, 
accepimus) emanare permisistis ex cancellaria Edwardi 
filii nostri in Hibemia^ contra consuetudinem obtentam et 
formam brevhtm in regno nostro usiiatam. Breve in- 
frascriptum contra preefatum episcopum in hac verba :— 

^' Edwardus^ illustris regis Angliee primogenitus^ ad vie. 
Waterford^ salutem^ preecipe Thomae^ Lismorensi episcopo^ 
quod juste et sine dilatione reddat Waltero^ episcopo 
Waterford^ Maneria de Archmurdeglan^ Kilmurdri^ et 
Motha^ cum pertinentiis^ quae clamat esse jus ecclesiee suee^ 
et in quae idem episcopus non habet ingressum> nisi per 
Alanum, quondam Lismorensem episcopum^ cui Griffinum^ 
quondam Lismorensis episcopus^ qui inde injuste et sine 
judicio disseisivit Robertum quondam episcopum Water- 
ford predecessorem episcopi> post ultimum redditum^ &c. 

'^ Quia vero dictum breve tam dissonum est et contra 
leges et consuetudines in regno nostro tentas> et formas 
brevium nostrorum ibidem approbatas^ praesertim^ cum 
breve ingressus non transeat tertiam personam^ nee ratione 
intrationis in terram aliquam^ post mortem alicujus^ com- 
perat> actio alicui de terra illa^ nisi illi^ cui per mortem iUam 
jus debetur in eadem^ nee enim dicitur intrusio, qui jure 
haereditario^ vel ratione ecclesiae suae^ succedit predecessori 
suo in hiis de quibus idem predecessor fuit sdsitus in domi- 
nico suo ut de feodo^ die quo obiit^ vobis mandamus quod si 
4ictum brevej a cancellario praedicto in forma praedicta^ 
emaaaverit> executionem ejusdem brevis supersedeatis^ re- 
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yocante8> sine dilatione^ quicquid per idem breve actum 
fiierit in curia preedicti filii nostri, Teste^ apnd Windsor^ 
27 die Ja&uarii. £t eodem modo scribitur Adamo le Sole^ 
justidario Hibemiae, et Walerano de Wellesley^ et sociis 
snis itinerautibus^ ut supnu"*^ 

The following is a decusion of the Court of King's 
Bench of England^ extracted from the Pl^cita Roll^ of the 
thirteenth year of king Edward the Firsts anno 1284^ 
prea^rved in the Chapter-house at Westminster :r — 

TriniUU* anno decimo tertio, Mojm Record, 
^' Pladtam tangen custod. terrarum et porporum eormn 
qui sunt infra etatem in quo continetur in fine ejusdem ^<— 
' Et cum una et eodem iex esse debeat tarn in regna 
AngUw quam Hibemue. Ideo consideratum, est,' " &c.— 
Rot 70.f 

The parliaments of Ireland, held in the 9th of Henry 
V. and the 7th of Henry VI. made representations to 
Uidse kings, amoi^ other grievances, of the hindrances 
which Irish students of the law met with at the Inns of 
Court in London, when they went there to study, in 
"Whieh tlitt unity of practice of the laws in both countries 
is set fordu These statements are given hereafter in 
full &om die Close Rolls, but the passages referring to the 
students at iaw> are here inserted. That of 9 Heiury V. 

• PrynM, 865. 

t I^ may also h» found in ibe AhbrtviaUo Plaeitorum^ Ric. I. 
a Edward II. printed by ihe Commissioners of Records of Eng- 
land, p. 808» 64 It is also cited by lord Coke in First Insti- 
intes, 141. 
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is in the Korm^ French language^ of which the follow<» 
ing is a translation :— • 

'' Item — Your said lieges show> that whereas they are 
imled and governed by your laws> used in your realm of 
England^ to acquire the knowledge of which laws^ aiid to ht 
Well informed therein^ your said lieges have sent able per* 
8ons> of English bloody bom in your said land^ to certain 
Inns of Courts* where> from the time of the conquest 
of your said land^ they have ever been received^ until 
lately that the governors and company of the said Inns 
have refused^ and would not receive the said persons into 
the said Inns> as they had been accustomed to do. There*- 
fore> may it please your most gradous lord^p^ to ccm^ 
aider this matter^ and ordain due remedy^ that your hwt 
inay continue and not be forgotten in your said Iand."t 

lliat of 7th Henry VI. is in English^ as foQoWs >^ 
'' Item^ for asmoche as yo"* lawes of this lanA, ift every 
of yo' co'tes^ at all tjrmes have beyn used^ both In pledyng 
and jugements givyngs^ after your lawes used in Englond, 
and the lemed men here^ yo' said lawes^ lemet in limes of 
Co% in yo' realme of Englonde> into nowe late that thei 
l)eyn refused to be had in Innes of Oo% contrary to that 
that hath been nised afbr this time. W« beefeche you 
that ordenauncez be made yere that yo' li^ people of 
this land^ y* comylJi thedir for ther said lemynge, may be 
rescayvet in to Innes of Co't^ as they haVe biS of hold 
tyms ; so that ycf latves in lihis land may be oontynuet 
forth ; considerynge yat ellys whan yese y* nowe beyti helte 
lamet beyii dede> there shal be none in this lasd that shall 
conne your lawes^ lasse dian it be lemet yerei the ^wlxkb 

• Hoitelles de Gofll4». f iUt. CltiU. flib. 9 Hen. V. 
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will be a great disprofite for you^ and grete hynderyng for 
us yo' pour lieges."* 

Special care seems^ at all times^ to have been taken to 
preserve the uniformity of the Irish and £nglish law — 
no change could have taken place in the former^ but what^ 
from time to time^ had been made in England. The Irish 
lawyers were all educated in England^ and the early judges 
were mostly Englishmen^ sent over to administer the 
English law in its purity. The viceroys were also Eng- 
lish^ or what might be considered the same things Irish 
noblemen^ in possession of large estates in England^ as 
the earls of Ormonde &c &c. they generally held the 
sword but a very few years; from the year 1173 to 1200, 
there were no less than seventeen chief governors: in the 
thirteenth century, forii/six — ^in the fourteenth, ninety" 
three — ^in the fifteenth, eighty-fioe — ^in the sixteenth, 
seventy^six — ^in the seventeenth, seventy^nine — ^in the 
eighteenth, ninety 'four 1 All were naturally attached 
to the English laws and customs, but held the sword 
for so short a time, on an average, not two years, that 
none were, long enough in Ireland to form laws or cus- 
toms in accordance with their own notions. The cus- 
toms of the mere Irish were, indeed, different, but they 
had no influence on the administration of the laws. Where 
the Irish had power they superseded the English law 
alt<^ether, and introduced the Brehon, or Irish law, but 
where there was English rule there was English law. 
The viceroys and the judges knew no laws or customs, 
but those of England ; and when that was the case, no 
arbitrary variations could have occurred in the administn^- 
tion of the English law in Ireland. 

• Rot. CUut. Hib. 7 Hen. V I. 



INTRODUCTION OF ENGLISH LAW. 239 

The following documents show the appointment of cer- 
tain English lawyers^ to high legal offices in Ireland^ as 
well as the anxiety of the king for the due administration 
of the law :— 

'* Quod minisiri regis infrascr^ti sint ad certam diem 
in HibemiA, 

'^ Rex dilecto et fideli suo Roberto de Bousser> salutem : 
—Gum oonstituerimus yos capitalem justidarium nostrum 
ad pladta justiciarium nostrum Hibemiae sequencia^ una 
cum aliis fidelibus nostris tenendum^ quamdiu nobis pla- 
cuerit> prout in litteris nostris patentibus ind^ confectis^ 
quas vobis per latorem prsesentium mittimus^ plenius> 
continetur; vobisj sub forisfactura omnium quae nobis 
foris£icere poteritis^ mandamus^ quod omni excusatione 
cessante^ sitis apud Dubliniam^ in Hibemia^ in festo Sancti 
Michaelis^ proximo future^ ad exercendum et faciendum 
officium supradictum^ juxta tenorem litterarum nostrarum 
praedictarum et adujvamentum^ quod nobis in hac parte fa- 
cere tenemini^ coram thesaurario> scaccarii nostri Dubliniae^ 
cuiinjunximus quod hujusmodi sacramentum ibidem a vobis 
hac vice recipiat preestandum^ nos in cancellaria nostra 
de die receptionis litterarum nostrarum praedictarum, et 
ubi> per praefatum latorem subpcena praedicta, per litteras 
vestras certificantes. Teste rege apud Nottingh* xvi. die 
Jul. per ipsum regem. 

** GonsimiHa brevia diriguntur subscriptis, mutatis mu- 
tandis, videlicet :— * 

^[ Adoe de Lymberg^ cui rex commisit officium cancel- 
larii regis Hibemiae, habendum quamdiu rex placuerit. 

*' Roberto de Storburgh, quem rex constituit capitalem 
baronem de scaccario, Dublinii. 
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^* Hugani de Colew^kj qui oonstitnitnr anus bftronum^ 
de eodem Scacoario. 

^* Thwncf de Louihy qui oonstitoitorcspitalis Jiwd- 
ciarius ad placita justiciarium regis Hibernifl^^ sequencta 
in casa quo Roberim deBauser^ pettes illaa adire noluerit^ 
et secundarius si idem^ Robertas^ partes illas adierit. 

" Thomm de Dente^ qui constituitur secandarias Jus- 
ticiarius ad placita in baneo Dublinii. 

". JokaHni de Ktrkehythote^ qui oonstitoitur 8ecim« 
darius ad placita justiciarium iEIibemi» sequencia^ in 
castt quo Thomas de Loutfa> fuerit eapitalis ad pbudta 
ilia*-* 

In the tenth 3rear of Edward the Thirds the foUowiag 
writ was issued :«— 

Pre homimbus terra Hibernee, 

'' Rex, justidario^ eanoellario^ et thesaurario suis Hi^ 
hemiae^ salutem. Ex parte proborum hominum partium 
pnedictarum nobis est ostensum^ et fiuna publica^ immi 
pocius in&mia^ hoc dirulgat^ quod tos et alii ministri^ ac 
officiarii nostri ibidem^ personarum acceptores> et de^ 
ferentes hominibus plusquam juri^ pari 1^ non tractatis 
potentes^ mediocres> et simplices homines dictse terre; 
nam nimis defertis et ^eivetis potentibus^ perm it t en tes eos 
et eorum complices opprimere pauperes> et gravare yicinotf^ 
jura nostra invadere^ et ea sibi attrahere^ potestatem re« 
giam usurpare^ debita nostra detinere^ novitates indioare> 
et facinora varia perpetrare^ quorum proterviam reprimere 
non curatisj set sine legis fnsao, sublaxo vestro re^mine^ 
inpun^^ per deria proprie roluntatis. 

* A.D. 1834, CUus.8 Edw. Ill.m. 19»d. inTorr. load; 
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" Fauperes verd et medioeres qui vobis Hbenter obe^. 
Httmt^ itb injonis non defenditis, set eos tontrac jutfttdaem 
tdmk attericis e% gtotatis^ in d^pressbtiem jttris> ipsoruni 
daittpntnn ndti. modicum, et alioruth pemidbsum ei^eih- 

^ Tfm igitut attcindentes qutwl sumuB omnibtn aibsque 
peFSonarum acceptione justicise debitores^ et quod ad 
Vindictam malorum^ laudem verb bonorum^ co&stitutt 
annt & deo secularnim principum pote8tates> ac proinde 
Vt^entes super praemissis remedium oongruum adkrb^:**— 
** Vobis mandamus^ sub fide et legiancia quibus nobis 
teiiemini, firmiter injungentes/ quatmus circa directionem 
d^itam' diets terras nostne^ j^xta l^es et consuetudines 
eppvobatas^ cwn omni solicitudine laborantes^ equft l^e 
lEtactetis et judicetis <»nnes el singulos qui per legem 
fmstram AngHeam regt debeantj magnte et piffvocr, 
divites et pauperes, notos et ignoCds^ dotoestioofer et 
extraiiaiSi uni plus quam alio non fiEtventes ; set parieil 
singulis laxetis bab^nas^ eonfoV^ites bonos^ it' enseeden** 
tesj prout eorum excessus exposcit^ debits cMtigantes^ 
taHter super hiis vos habentes quod 609 qtu jcftn y^Mi^ 
super bob detrahttntj, obmiteseere feiaitSAn^; ndsque ▼eS'^ 
titen prudieticiam debeamiis ex hocf liii^to coHamelidakN^ 
l^^te rege^ apud Wbdest<Aj iL die Junii^ per ipsmn regem 
elf consiliuift."* 

It appears by a writ of 12 Edward III. that English 
judges;, and high legal officers^ were appointed to ad- 

• A. D. 1^6, Clauir. 10 Edw. IIT. a. 27, d. in Turr. Lond. 

R 
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minister the law in Ireland^ and that when any de- 
viation from the practice occurred by the appointment 
of others^ they were considered *' insufficientes et minui 
idonei/' ^* in legit subvertionem^ et Jidelium nostrarum 
partium earundum depressionem manifestamj^ and^ there- 
fore^ the king considering that ^' negotia nostra in terra 
prediciaperhoc non modicum possent prosperari,** supplies 
an immediate remedy. 

^ Quodjusiiciariiin Ilibemia, tarn ad communia pladtOj 
quam adplacita justiciarium regis sequeniiay AngUci esse 
deberenU 

'^ Rex justiciario suo Hibemiae^ et ejus locum tenentiy 
salutem. — Cum nuper per nos et consilium nostrum ordi- 
natum fiierit et concordatum^quod justiciarii nostril tam ad 
communia placita quam ad placita justiciarium nostrum 
Hib^nufie sequentia, AngUci esse deberent^ et quod ne* 
gotia nostra in terrA predicid per hoc Hon modicum pas- 
sent prosperari : Ac jam intelleximus a nonnullis quod 
quidam justiciarii^ insufficientes et minus idonei^ in parti- 
bus illis contra formam ordinationis et concordi® praedic- 
tarum constituuntur^ in legis subversionem et fidelium 
nostrorum partium earumdem depressionem manifestam : 
Nos> nolentes mala hujusmodi sine appositione remedii 
diutius tolerare ; vobis mandamus quod> habito cum illis 
de consilio nostro partium illarum^ super statu justi- 
ciariorum prsedictorum avisamento pleniori, qui, videlicet, 
eorum sufficientes et idonei fuerint, et qui non> de eo quod 
inde inveniri contigerit, nos sub sigillo nostro, quo utimur 
in terra predicta, reddatis distincte et aperte, sine dila- 
tione certiores; ut inde certiorati, alios loco minus ido- 
neorum, prout decet, constituere faciamus. Teste rege 
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apad Westm. iii. die Marcii> per ipsum regem et oon-r 
•ilium."* 

It is difficult to imagine evidence more condusive^ of the 
perfect identity of the law of England and Ireland^ both 
in theory and practice^ in early times^ than what has been 
already given. For the practice of law during the end 
of the fifteenth and in the sixteenth century, it may be well 
to fortify the evidence by the opinions of the most emi- 
nent sages of the law; we might quote many, a few 
will suffice. Sir John Davies was the best lawyer and 
most inquisitive historian who wrote on the subject; 
he was of English birth and education, and well ac- 
quainted with the laws and records of both countries ; in 
the speech which, as speaker of the Irish house of com^ 
mons, he delivered to the lord-deputy on the 2d of May, 
1013, he says — *' Doubtkss^ though the rest of the or- 
dmary courts of justice began with the first plantation of 
the English colonies here, yet the wisdom of the state of 
England thought it fit to reserve the power of making 
laws to the parliaments of England for many years after." 



Sir James Ware says — '* The generality of historians 
have been mistaken, in ascribing to king John the intro- 
duction of the English laws into Ireland, which indis- 
putably had an earlier source. For upon the successful 
expedition made into that country, anno 1172^ by king 
^enry II. it was then reduced to the model and form of 
the English government in church and state."t 

^ A. D. 1SS8, CUu8. 12 Edw. III. pan. 1, m. 23, d. in Tarr. Lond. 

t Harris's Ware, II. 7, 8. 

n2 
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** Thus^ in all his grants to Fltz-Stepken^ Oogan^ l^BiCf, 

and others^ he reserves certain knight's fees. To these 

reservations of knight's fees were incident wardships^ 

mainriages^ relie^s^ aids for making the king's son a knight^ 

See, &C. Now the king could not receive these incidents^ 

if the laws had not given him means to come by them^ 

which^ of necessity^ must be by sherifis^ officers of justice^ 

and othes ministers^ according to the course appointed l^ 

law in his courts^ and^ therefore^ it necessarily fellows^ 

that he granted the laws of England to Ireland^ erected 

the courts for the execution of them^ and for bringing in 

the profits of his grants^ otherwise his reservations would 

•have been idle and fruitless. The same may be said of 

:the grants suad reservations made by earl Strongbow^ who 

•died in 117^^ about four years after the submission of the 

.Irish; and he also reserved English tenures^ which ne* 

cessasily. imply English laws; and the same may be said 

of msaiy other grants^ made in the reign of king Henry 

the Second."* 

Sir Richard Bolton^ lord chancelloi^ of Jrelandy }€44t, 
quoting the above says — ^^ So as now the common law of 
England became the proper law of Ireland^ and because 
they have paffliiunents there^ whereat they ha^ve made 
divers particujar laws concerning that dominion^ &c. &e. 
it appeals that Iiielaadi is governed by laws and qustoms^ 
sepamte and divers from the laws of Eb^andv" tSk 
Richafd then liters into a discussion^ to show that the 
laws of England were only established in the shice ground 
of Ireland. The object of the essay was to prove that 

• Harrises Ware, If. 80, 8». 
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Irelaild was not boiuld bj EiigliiA siatuieSy or acts of pwt-^ 
hastaent, until ^ey ledre ^nfirnled by tkc iwrQaiBent of 
Lrdaiid. 

hoitd Ccke in ^e first Institutes^ 141, quotes a debisioa 
of the Star Chamber ^— '^ Terra Hybemia inter te habet 
parliamentum et omnimodas curias prout in Anglia^ et per 
idem parliamentum facit leges et mutat leges^ et illi de 
eiadebi terra non obligantur per btatuta in Anglia> quia 
noA habent milites parliam^iti*"* 



Further, in the fourth Institute, 349, he say»— ''Of tho 
kingdom of Ireland, we shall not need to undertake 
another work to write of the courts of justice there, for 
they have ihe same wMch zee have m England and the 
same law^ saving where some that have written of them 
have in some main points mistaken the matter ; we will 
convince the same by matter of record*" 

Other opinions might be adduced in support of the points 
under consideration, but what has been said is so conclu« 
sive, more might be justly deemed impertinentt 

The following document cannot be considered legal evi-^ 
dence, yet is it worthy of preservaticm, as it throws some 
light on the nature of ancient tenures, and will have its 
weight as a historical document. It was entered on the 
Black Book of Christ Church cathedral, Dublin, in the 
reign of queen Elizabeth, and therein is* stated to have 
been transcribed from an old book of the conquest of Ire* 

• 2 R. 3. 12. lo CaiMra Stellafi^, 1 H«n. V III. 3. 
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land> whidi " John Caddell hath." The language h, ni 
doubts different from the English of John's dayB> but that 
is not a valid objection to the genuine character of the do^ 
cument^ because the transcriber into John Caddell's book, 
would naturally make it intelligible to his readers by al« 
tering the spelling and modernizing the dietion* 

^ THE KNliSATS TBNOkfi Al^D I^BAVI^S. 

''Memorandum at y* time that king John was in Ireland^ 
divers^ by his fader and him enfeoffed, did dught (doubt) 
of their tenure, and in what manner they should do service 
to him for their leuery^ made this petition unto him. 

^' To the honorable and right puissant setgnur Jdin^ 
kinge of Englonde, lord of Ireland, duke of Normandy, 
taxd. Acquitain, also earl of Anjewe, prayeth you, your 
humble tenants, that whereas your honorable £ader, and 
you, of your right large lordship to us, have given lands to 
hold of you and yiour heirs, to suine of us by knightes 
set^C^^ to stime 6ne fee, to sume two fees, to sume three 
fees, or more, by knight's service, to sume one, two, or 
three knights' services, and to sume by half, third, fourth, 
or further part of one service, to some by service of one 
sefjeant a ^ote, and to siime by sume of the said services, 
when escuage, or royal service ninneth, and to sume by 
iei^ibe to pay certain money, when the escuage runneth; 
and #ee know not the tyme, neither in what manner, your 
jB^rvice aforesaid shuld be done by us to you. Prayeth, 
therefore, your benign lordship, that you would certify us 
thereof to that default, (because of our ignorance to pay 
unto you your due servis) be not found in us, for the love 
of God, and in the way of charity." 
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ANSWER. 



■•* 



The kiiig will^ tliat every man aboif written^ do the 
afboif wHtten service^ when the escuage runneth^ that is> 
when the royal service is prodaimed^ and that servioe is, 
^ken the king, by common council of his tenants^ send in 
oerten day and pkce^ by warning of forty days^ at least, 
to do battayle, other to ride an hostyng for forty days, other 
more or less to Wafr npon his enemyes for the time being, 
then every man that holdeth his land by knight's service, 
other holdeth oone, two, or three fees, by knight's service, 
other holdeth by service of oone, two, or three knights, 
for every service> fee, or knight, aboifsaid, he is bound to 
have, at his costs, in the company of his lord for the time 
of the battayle, or riding to the hosting, as is aboifsaid, 
oone able man, armed in manner of a knight; that is to 
saye, in old time, every man shall be armed with haubricks 
and helms, with shetde, spear, and sword, being Upon an 
able horse ; but now the king will, that the said man be 
armed as knights do use to be armed in the same country. 
And every man that holdeth by half, third part, or fourth 
part, of oone service, to have company to performe oone 
service, if he will ; and every man that holdyth his servioe 
by oone serjeant of fote, he is bound to have in company 
with his lord (as aboifsaid) one able man in old time with 
a spear, shelde, and long knyf ; and now the king's will, 
that they have bowe and shafts, with a sword, as Serjeants 
of fote doth use in the country; and if any that hold by 
knights, other by one, two, or three fees, by knight's ser- 
vice, make default of service, the king will, that for every 
service on fote, he shuld pay to his lord for every day 
twelve pence, and if any that hold by service of a serjeant 



of fote^ make default of his seryi^e^ should pay to his lord 
every day six-peaoe> and he that hold his land by service 
to pay certain money^ when the cpcuag^ runnelih^ so let 
hipni do^ and so Qod save the king/' 

The system pf t;fi4Iiage and aids ^ras adopte4 in Ireland, 
immediately after the English qonquejst^ as soon as the 
settlement of the Qpuntry allow^ it ^op^rate. 

Oa the Close Roll of 3 Henry III. in th^ Tower of 
T/Oji^n, is the following entry : — " Mand^tnm est Gal^- 
frido de Marisqo^ justioiario I^hernisB^ quod tallagium et 
efficax auxilium ciyitatibus* burgisi et dominii$ domiiiii 
rj^is^imponi feci^t^ unacum dcMQino H.Dubli^i arcluepiii- 
Qoipo, cui id^m diatus est in mandate^ et quod ponant a le- 
gibus Conh^th et Todmond^ et allis regibus Ifibewq^ et 
baronibus^ qui de domino rege tenent in oapite^ cum ^Icace- 
aiixiliQ si dominus rex benignior eis semper inveniatiir 
in agendas suis. Et mandatum est eisdem quo4 pecuni^pyL 
illam eoUectam per nuncios discretes et fidele^quan^ citim 
poterint in Anglia domino r^e transmititanti aieut melitta 
vid^runt expedir^ Datum apud Cailhamj d^imo dJQ Nov. 
B^ano, &C." 

This order or mandate directs the IqihIs justiciia^ t« 
levy tjedliageA ond an ^ectual aid on all ^be king's cities 
sgid boioiigha^ aad that h^ and the arohbishop of Dobli% 
should' call on the kings of Gonnaughti and Thomondi and 
th^. othen kings of Ireland, and the barons^tvAi? held ofiht 
^ing m capUej to grant; the king im effectual lud. IBrase 
barons who held of the lords of I^ster^ Ulster^ Mentha 
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&c. were taxed by their own ICNrds^ who held of the king 
in chief. This is the first instance on record^ of an aid 
being demanded firom the' kingb and baroM e^ Ireland^ 
and of the levying of talliege and an did cm the cities and 
boroughs of Ireland^ which aj^parently was done as s legal 
and rightful exercise of the mag's^authority. 

The first instance on tecofd, 4)i the Hiagnaleii or boftus 
of Ireland^ being summoned to render service to the king 
out of their own country, by reason oi their tenures^ in 
fide qua nobu tenemmi, wfeis in the thirteenth year of 
king Henry the Third, A.IX 1227. The summoiis is 
on the Close Roll of that year, in the Tower of London, 

as follows: — Rex , &c. sal^tem. Sciatis 

quod cum fuissemus apud Portesmonth a die 8ancti 
Michaelis in xv. dies parati ad transfretandum sicut 
firmiter proposuamus: venit illuc ad nos Comes Bmtannias 

nobis fecit ibidem de Britanniia tenenda de 

nobis. Cumque de transfretatione nostra fh^er comUeset 
barones no%tro& longius haberetur tractatns tand^n per 

consilium predictorum Britonil» distolimus 

^asiagittm 90strmn usque ad instans daujsum Faschas 
anno> &a xiiii^ undo non oportet ^^od ad pres^is ad noift 

veniatis in Anglia sicut prius vobis mand* . • . . .: domina 

indubitanter sumus transfretatur ad predictum terminum 
clausum Pasqhsa. Vobis mandamus firmiter injungentea 

mjftde de nobis- tenemini qnatenus nullo modo 

apud London, die dominica in ramis palmarum anno,&c. 13* 
te quinto tniUtum ita parcdi equis et armis ad transfretan^. 
dumcumcQirpoTe nostro: quod vobis ad moltiplicesgra- 

tiarum teneamur xxvi die Octdbm, Sec. xi. 

venirent in xv. dies et ...< videlicet. 
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Walterus de Lascy^ se quinto^* 

Hugo de Lascy^ se qninto,^ 

Walterus de Ridelesford^ se alteifo/ 

Mauricias filius (Jeraldii se tertio/ 

Matheos filius Griffini^ se altero> 

Philippus de Bany^ se altero/ 

Willielmus de Lascy^ se altero> 

Theobaldus Pincema^ se tertio/ 

Willielmus de Marisco^ se altero^' 

Gteraldus de Prenderdast^ se altero> 

Willielmus de Wigornia^ se altero vel solus bene paratus/ 

Johannes de Claliull^ se altero>' 

Stephanus de Hereford^ sdus,^ 

Hugo Gaurel^ se altero> 

Patricius de Colircy, se dterd/ 

Ricardus de St. Michaele^ solus> 

Johannes filius^Thomse^ solus^" 

G^aldus de Rupe^ solus^** 

Johannes filius Dermitii^ solus^° 

David Basset^ 
• Nicholas Parvus.' 

Galweyaet Alanode Q^lwejSL, quodipsi 

sint ad eundem terminum cum equis et armis ad transfre- 
tandum cum rege. 



* Lordof Meath. 

* Earl of Ulster. 

* Lord of Bray. 

* Ancestor to the Earl of Kildare, 

* Lord of Olethan. 

'Lord Batler. ancestor to the 
Marquess of Ormond. 

' De Montemarisco, or Mont- 
morency, Lord of Stoneford 
and Lateraghy in Tipperary. 



^ Lord of Knockgraffen, also 

called deBraose. 
'Lord of Balrothery, in the 

county of Dublin. 
^ Lord of Bray. 
'Lord of Kingsale. 
" Lord of Desmond and Decies. 
** Lord of Fermoy. 
** Lord of Rathdown, originally 

Irish. ^ Pelyt. 
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&c. were taxed by their own Iturds^ who held of the king 
in chief. This is the first instaned on recwd^ of an aid 
being demanded from the' kings and baroM e£ Ireland^ 
and of the levying of talliege and an aid on the cities and 
boroughs of Ireland^ which i^parently was done as ft legal 
and rightful exercise of the ]dii^'s[aythority. 

The first instance on record, of the HiagnaleiB or boftns 
of Ireland^ being summoned to render serriee to ike king 
out of their own country^ by reason oi their tenures^ in 
fide qua nobii tenemini, was in the thirteenth year of 
king Henry the Thirds A. IX 1227* The summons is 
on the Close Roll of that year, in the Tower of London^ 
as follows: — Rex , &c. salutem. Sciatis 

quod cum fuissemus apud Portesmouth a die 8ancti 
Michaelis in xv. dies porati ad transfretandum siout 
firmiter proposuamus: venit illuc ad nos Comes Bcitannias 

nobis fecit ibidem de Britannia tenenda de 

nobis. Cumque de transfretatione nostra infer comiiea et 
barones nostros longius haberetur tractatns tand^n per 

consilium predictorum BritonH* distnlimus 

passagittm nostrum usque ad instabs dausum Faschas 
anno> &o. xiiii^ undo non oportet ^^iod ad presens aid noift 

veniatis in Anglia sicut prius vobis mand* . • domina 

indubitanter sumus transfretatur ad predictum terminum 
clausum Pasqhsa. Vobis mandamus firmiter injungentes 

in jftde de nobis- tenemini qnatenus nuUo modo 

apud London, die dominica in ramis palmarum anno^&c. 13* 
te quinto miUtum ita parati equis et armis ad iransfretan^. 
dum-cvm compote nostro: quod vobis ad moltiplices gra- 

tiarum teneamur xxvi die Octdbm> &c; xi. 

venirent in xv. dies et ...< videlicet. 
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CHAPTER XL 



EARLY COUNCILS AND PARLIAMENTS OF IRELAND. 

The early councils of Ireland were assemblies of the 
prelates^ magnates^ and chief tenants of the crown^ similar 
to those of England. The legislative parliaments^ imme- 
diately after their institution in England^ and in their im- 
perfect form^ were introduced into Ireland, where the . 
improvements of their constitution were adopted as they 
arose, and finally, after their complete and final ar- 
rangement in England, they also acquired in Ireland the 
state in which they continued till the union of the two 
parliaments. 

In 38 Henry III. writs similar to that mentioned in 
page 74> directed to the archbishop of Canterbury, is- 
sued to the archbishops and bishops of Ireland, requiring 
their counsel and assistance. Similar writs were also di- 
rected to the magnates of Ireland at the same time. That 
to lords spiritual was as follows :•— 

" Rex, universis archiepiscopis et episcopis in Hibemia 
constitutis, salutem. — Cum rex Castellsc, cum multitudine 
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exercftus Christianonim et Sacacenormn^ terrain nostram 
Vasconiae, in quindena Paschse proximo fiituf?l, ingreflsuroB 
sit hostiHter^ ad terram illam destniendam et occapandam> 
ac per introitum ejusdem terrse, si earn optineret, quod 
absit^ terras nostras Anglise et Hibemise invadere aspiret ; 
nos^ super tarn arduis et urgentibus negotiis consilium 
vestrum et auxilmm reqtdrerepropon,en(eSy vos requirimusy 
in fide qui nobis teneminij afiectuose rogantes quatinus^ 
sicut nos et honorem nostrum^ necnon et indempnitatem 
corporis nostri diligitis^ nullatenus omittatis quih^ in in- 
stanti mediae quadragesimse, conveniatis apnd Dubliii 
coram Johanne filio €kdfi:idi justiciario Hibemi«e^ (quern 
propter hoc ad partes illas mittimus) audituri voluntatem 
nostram super prsedictis negotiis^ quae idem jtfstieiarius 
vobis tunc viva voce plemus exponet^ et cum aliiis magna* 
tibus terras nostras Hibemiae^ quibns id injnnximus, super 
eisdem negotiis tractaturi^ et consilium irestrum et auxi- 
lium adbibituri. 

** Et vos, circa dictum diem^ provideatis et deliberetis^^ 
quam boneste et potenter nos^ in tain urgehti et ines^- 
cusabili necessitate^ de bonis vestris relitis reafpieerei; m^ 
ducentes efficaciter subditos nostros quod nobis in tanta 
necessitate et periculo munific^ subveniant. 

'^ Quia nullo tempore f^uturo tantum i)!idigebiitRUs^ deo 
dante^ subventione amicorum nostrorum quantum in pffiei- 
senti indigemus. Testibus AUanora regint nostra^^ et" Ri^ 
cardo comite Cornubiae apud Westm. xxix. die Becembris. 
Per reginam^ comitem^ et totum concilium."* 

♦ A. D. 1253, Pat. 88 Hen. III. in.,8, in Turr. Lond. 
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On the Plea Roll of the fifty-tliird year of king Henrj 
the Thirds in Benningham Tower^ is enrolled the fd- 
lowing statute^ enacting the uniform nse of the weights 
fmd measures of the city of London^ regulating the sal^ 
of wine^ and the wages of servants^ in Ireland^ viz:— *• 

" Provisum et statutum est de cansUio dommi Roberti 
de Ufford^ capitalis jnsticiarii Hibemie^et aliorum fidelium 
domini Edwardi, qui sunt de ejus cansilh, et de consemur 
omnium magnatum et totius communitatit Hibemitt, quod 
una et eadem mensura qujuslibet generis bladi^ una ^ 
eadem ulna^ sint de cetero per totam Hiberniam ^ue sunt 
in dvitate Londinii usitata et approbata. £t quod aliqui^ 
de cetero^ qui aliqua vina habeat venditione exponenda 
doUum vini non vendat nisi ad precium quo poterit dimi- 
diam marcs lucri reportare. £t quod aliquis servientium 
qui bladum recipere^ debet et consueverit pro pastu si^p 
de cetero non recipiat nisi mensuram bladi, scilicet quavr 
terium Londinii^ ad duodecim septimanam. Et si aliquis 
serviens hoc contempserit^ et ad recipiendum negligens 
fuerit^ bene liceat domino ^uq iUum p^r corpus suuQi 
oastigare et ipaprisouar^/^ 

Henry the Third, having made his son, prince Edward, 
lord of Ireland^ all acts were done in his name.— 
This statute, therefore, was enacted by the lord Robert 
de Ufford, chief justiciary of Edward in Ireland, and the 
other faithful of the lord Edward, who zoere of hif coun* 
cily with the consent of fdl the maguates, and 1;he whole 

* In the 40th year of his reign, 1254, when a writ issued to le« 
galize the princess seal as the great seal of Ireland. Rot. Pat. 40 
|f . 111. m. 12, in the Tower. 
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commons of Ireland. It is believed to be tbe first in- 
stance, in either country^ of the enactment of a law in 
which the words so clearly express the consent of the 
magnates and all the commons^ to the enactment of a law 
for any purpose but the imposition of a tax. The cam^ 
mom here mentioned^ must have been the community of 
the barons^ or of the tenants in chief of the crown^ whe- 
ther by a representation^ or by summons to all^ is not easy 
to say. It mighty however^ have been the special instruc- 
tions to Ufford^ the justiciary^ that to legalize any statute 
made by him and his council^ it should be necessary to 
have the consent of the magnates^ and the whole commune 
concilium regni, as we have instances afterwards of 
writs from the king^ directing English statutes to be 
promulgated and enforced in Ireland^ without any re- 
ference to the authority of the Irish parliament. This 
statute^ although passed with the avowed con9efU of the 
magnates and commons^ may have had its force from the 
enacting power of the king^ represented by^ and vested 
in prince Edward^ if the power of the justiciary and his 
council was limited^ as suggested^ and later documents 
render this more than probable ; it^ therefore^ cannot be 
consideredy standing alone^ as conclusive evidence^ that 
the legislative power^ was vested any where but in the 
Idng^ though it may be allowed to be evidence of the ap- 
proximation to an alteration of the constitution of the 
country, which is sufficiently evidenced by what has been 
adduced, as to the state of the parliament of England 9\ 
this period. 

On the Pipe Roll of the 3d of Edward I. 1274, is an 
account of the new customs granted to the king by th^ 
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Magnaies of Ireland :-^'^ Gompotus notarttm ctistiunaniih 
domino regi concessarum per magnates Hibemiae.*' 

These parliaments of Ireland^ like those of England at 
the same period^ consisted of the gi^eater Barons^- afld 
perhaps the representatiircs of the tenants of the croten 
in the eounties. That the cities and botodghs were 
not then represented^ may be inferred from a docnment 
m the ancient chartulary of the city of Dnbfin^ called 
the " DameadUy Boke of DevffHn Cittiey" rf whfcBr the 
following is a translation :— 

'^ To all persons who shall see or hear these pteseatH, 
the mayor and cfttieens of Cork^ send greeting in the 
Lord* Know ye^ that we^ in common council^ by consent 
and assent^ and of onr- voluntary will^ have grstntefd^ fb^ 
TLB and our successors^ to the mayor and citizens of 
Dttblin, the mayor and citizens of Waterford, the mayotkr 
and citizens of Dro^eda^ on the side of Louth^ the ma^ 
and citizens of Limerick^ and the senesdHal and bntgesM 
of I>rogheda^ on the side of Meath^ that if it shaH hap- 
peui which heaven forbid, that any person, by what^ 
soever authority, shall attempt or presume* to imptign', ittis- 
frihge, or lessen the liberties granted to them' (f. e. Dablitf, 
See,) by charter from the illuiStrious kings of BngUnd', in 
whatsoever manner, in whatsoever placeii' eft iSmes, or 
before whatsoever- persons, ecclesiastical' or secidai^; b^ 
reason whereof, for their defence or protection; etpeoBisg, 
charges, and labours, shall of necessity accrue, ^'ofle&r A 
we shall be required, we will afford them all counsel and 
assistance to the utmost of our power, saving* i^ r^ts 
of our lord the king, and the faith and fealty to hinr due; 
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and (or our appertkmedskare of ike said exp^^M, rated 
aeeordn^ to tike extent ef the mesBB ef ih» siAA diliea 
and boioi^bi^ to ttpiM>U the l^MartiiMi af^nraudd^ and n ao»- 
oordance with the provisions made by the saiid dtinciis 
and burgesses, we will be answerable to them without any 
diffiettllyoFeonlradictbtt. Iviaalsogranted^andxnedmmon 
evuHc^ ordrined) Aat eaee in tefm^ vis. on the monow 
ef the Holy Trmity, «wo Of l3kfee oi tte ttost diacreet 
persons of Ae aforesaid cities and bofonghe, t^Hk assemble 
si Kffienny, te^ eonsider and treat ef mattera ooncerni]^ 
thdr liberties^ and to adjudge in^ wliat most eenv^nient 
and suitaible mamer their said libettiee may be best pre* 
serred uniDnjured ; and if one or more persona belonging 
to the before-mentioned cities> or boroughs, shall presume 
to infringe this grant and ordinance, or shall fail to ob- 
serve the fimn ef the mattcf s abeve set fertii, &e, or tley, 
diaH be held justly indelMed te^ tiiose wll^ dliall duly o^ 
serve the ihrm above^neiiti^ed, in Ae sum of twenty 
poonda sterling, for thdr ^ainges» expmae^ and I^Ml^ 
In such manner, tiiat after he or they riiaM have been 
warned to pay the said twenty poundst and dtoil faft te 
pay the same, then it shall be lawful for the parties ob- 
senring tlie fimn aforesaid, to aneslthegeadaof die peirty 
not observing the same, wherever Aef shall ba finnd, aadi 
hMmvlI any IdbldraBee et eontiradictiony to levy in fbll out 
of the said goods, the said twenty pounds, and to execute 
theur will and pleaarare upon the same. In witness whereof, 
we hove eanseiour eommonseal to be affixed to then pre- 
sents, dated at Kilkenny, on the Friday next before the 
fsaat oi the Holy Trinity, k the tkiitetnth year of the 
nrign ^ king Edward." 
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The several documents executed by the mayors aad 
superior officers of the other cities and towns within men* 
tioned^ agreeing verbatim with the for^dng^ are in the 
same record. 

. if the cities and towns before-mentioned, w^re then re- 
presented in the parliament, these agreements for their 
mutual protection and safety^ against contraveners of their 
rights and privileges, would not have been necessary or 
called for, and therefore, it may be considered a natural 
and conclusive deduction, that they were not then repre- 
sented in the assembly then called the parliament, which 
was held in the very year these agrc^ements were entered 
into* . 
,. .... ».'• 

. Hie earliest mention of a parliament, by name, on the 
records of Ireland, is on the great Roll of the Pipe of 10 
to 12 Edward 1. 1281 to 1283, where the following entries 
are recorded in the Compotus of the county of Dublin : — 
5^ Magisier Militum TempU cfoUdis quia summoniiue non 
venU ^d parliamentupu" 

■...-;: 1. • : - 

In the Compotus of the county of Tipperarjr for the 
same year> are the following: — 

*^ Petrus de Bermingham c. soUdis, quia summonUui 
non venit ad parliamentum.^* 

. ^^ Galfiridus de Prendergasi c. soUdU^ pro eodem.'* 
• These parliaments were the king's high ^urts of justice* 

In the thirteenth year of Edward !• the foUo^ipg me- 
morandum is enrolled in the Red 3ook.of. the Exchequer 
of Ireland, and is also to be found on the Close Roll of the 
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same year:*—'' Mem. quod die veneris in festo exaltacionis 
Sanctffi Crucisj anno regni regis Edw. 13, apud Wynton^ li- 
berata fuerunt Rogero Bretun^ clerico venerabilis patris 
Stephanie Waterfordiensis episcopi^ tunc justiciani Hi- 
bemiffi^ quedam statuta> j^er regent et consilium suum edita 
etprovisoj via. StatutumWestm. I. Statutum> post oorona- 
tionem regis editum^ et Statutum Olouc et Statutum pro 
mercatoribus facta^ et Statutum Westm. II. inparUamento 
regit patch^e, annopredicio, proTisum et fiEu;tum^ in Hiber- 
nia deferenda et ibidem prodamanda et observanda." 

The first are declared to be statutes enacted by the king 
and his councilj the latter enacted in the king's parliament^ 
id esty the king's court of justice^ which were transmitted 
to Ireland, to be there observed as the law, although par- 
liaments, or assemblies called parliaments, were held pre- 
viously in that country. 

On the Patent Roll, in the Tower of London, of 19 
Edward I. m. 3, is a writ, dated at Bergavenny, 6 October, 
directed omnibus fideUbus in Hibemia, reciting that J. 
archbishop of Dublin, William de Valentia, earl of Pem- 
broke, G. earl of Gloucester and Hertford, Roger le Bygod, 
earl of Norfolk and marshal of England, and many other 
barons and magnates, having lands in Ireland, had freely 
granted to the king a fifteenth of the moveables of 
themselves and their tenants in Ireland, to be discharged 
of other incumbrances, by which they were much bur- 
thened, as in their letters patent more fUlly is contained ^ 
that the king required them to pay the same to Thomas 

« Clauf. 13 Edw. I. to* 5, dono. 

8 2 



CsMeik, ch&Retikfr of Ireland^ whom tfce king had ap 
*poi]ftted to reoeire It. '^ Ei quid nobis ih hie parte fece' 
rUk seu dus^erttU fadendmn^ vtsstrtim quitibet per buom 
kierM nobiB reseribat^ ui tx hoc fcire poterimuSy in quanta 
fideUM^f et affeeHenh arthre ergu nos geritiB vesira tfota.^ 
Atid the tmt ded&red^ that the grant diouM ii6f he cen* 
ftidered a precedent thereafter. 

Oft the westkfc fott, m.S, Is & writ hs ftittows !— *f Bex, 
omnibus haHitls et fidelHnus svis ad qnos, 6tc. sahiteni. 
Sciatis, quod cum dilectns et fidelis noster Theobaldus de 
Verdon, quintams-dedboam bonomin snomm mobiliUm, 
necnon hominum et tenenthtm Buorum^ infra Ubertates suaft 
$n Hibemi&, quantum hi Ipso est, nobis conoesserh gratios^, 
"^icttt ipse et alii fidele^ nostiri in AngUa nuper fiecemnt, 
'YolUmusetconcedinms,pro nobis et heredibus nostris, quod 
concessio ilia prefato Theobaldo sen heredibns suis, irel 
hominibtis eorumdem libertatum, aut iisdem libertatibus 
non eedat in prejndMttin, rel trahittir in eonsuettidfneni 
«ett eonsequetttiam in futnnnn. In cttjtzs, &c. If) Nor. 

<' Con&iimiles literas de data predieta habent Itogems le 
Big<^, eomeft Neriblciad et mareseia!his AngUffi, Rlchardus 
de Bnrgo, ctunres Vltonfse, Agnes de Valentift, archiepis- 
wpi, episcopi; abbated, priores, hospitmarH, temjdarit, et 
alii eedesii^icl Viri in Hibernia.^ 

In thtls eas^ the fifteenth t^a* granted 0jr ^e hittrfptt- 
ttfntofthB prelates, nobler, and fords olP ^ignortes ibr 
themselves ahd their tenants. Vtom this, k it not evi- 
dent, that consent to the grant was alone necessary on the 
part of the grantors, and that it might be expressed 
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either by a general me^ng of the iwroas and tenants, 
or 1^ .their individual asaent ezpresaed by letters patent 
or otherwise? On an occasion, in the year 1800; ita^eiMra 
that the lord justice Wogan> went round to the diflbreuft 
counties, cities^ and towni^ and obtained a giftnt iodivi* 
duaUy from each conununity« 

On the Plea Boll of the 25 Edward I. isa writ to the 
following ^ect :»-*-Sdwerdns, &e. Sciatis quod c(Hnviis9i-* 
inu9 m^jori civitf tis nostf^ Dublixv, et delecto clerioo nostm 
Henrico de Gumptom^ sigillum e^ contra^^iUum merca^ 
torum In ^iyitate nostra predicta, ^uamdiu nobis placiierit> 
cuatodiendum. Ita quod ms^oT pecia penes predlctum 
migorem, et minor pecia penes prediptum Henricum, re^ 
maneantj etjtidant juxta staiutum de cammuni oomiUq 
regni nostri inde provisum. Teste mejpso apmd Westm* 
3 April, 30*. 

An entry in the Black Bode of the Church of the Holy 
Trinity, Dublin, of the year 1997. the 26th of king Ed* 
ward the First, ai the first importance in showing the 
component parts of the parliameint, held in Dublin in that 
year, (if it can be relied on as evidpnoe, and there can 
be but little question of its accuracy and weight as 
such^) shows that this parliament coQ3isted of archbishops, 
bisbopsy abbots and priors, eark, and the rest of the op* 
tunoies of the landi L e. two knights elected in county 
court, summoned by the sheriffs, and two knights elected 
in the courts of the various liberties^ summoned by the 
seneschals thereof, but no writs were directed to the cities 
and boroughs. The following is a translation of this 
curious and valuable document, which, though long> k; 
too important to be omitted:— 
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" The justice^ with the common council of our lord the 
\dng,for the more firm establishment of peace in this land^ 
ordained and decreed a general parliament to be held here 
at this day^ and to it were called the archbishops, bishops, 
abbots, and priors, whose presence seemed to be necessary ^ 
and also the earls and barons, and the rest of the most 
eminent of the land, to every one of them was com-* 
manded, that he should be here at this day, &c. and like** 
wise the sheriffs of Dublin^ Louthy Kildare^ fVaierfordy 
Ttpperary^ Cork^ Limerick^ Kerry^ Connaught^ and 
Roscommon, and also the seneschal of the liberties of 
MecUh, Weysford, Katherlaghj Kilkenny, and Ulster, 
were commanded, (directed) that each of them for him-r 
self, viz. the sheriff in his full county court, and the 
seneschal in his court of his liberty, by the assent of the 
county or liberty, to cause to be elected, two of the most 
honest and discreet knights of each county or liberty, who 
should now appear in this place^ having full power for the 
whole community of the county or liberty, &c. to act and 
receive, &c. and that eadi sheriff and seneschal should be 
here in his proper person, &c. A^d Thomas, bishop of 
Meath, Nicholas, bishop of Leighlin, and Richard de 
Biirgo, earl of Ulster, came, and Richard Taaffe, sheriff 
of Dublin, Walter Hachel, sheriff of Louth, &c. Walter 
Tronman, seneschal of Trim, &c. likewise came, and have 
returned their writs, and Walter de la Haye, and Eustace 
le Poer, elected by the commons of Kilkenny, Greorge de 
Rupe, elected by the commons of Limerick, &c^ came^ 
and Nicholas, archbishop of Armagh, and the rest who 
were absent, excusing themselves, sent their proxies or 
attornies,' viz. the aforesaid archbishop, J. and R. &c. 
And William, archbishop of Tuam, &c. did not come ; and 
likewise Hugh deLees, one of those elected for the county 
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cC Limerick^ &c. did not come^ so they are in miserecordia. 
And in the presence of the said bishops of Meath^ &c 
and of the earls and barons^ and others of the optimates^ 
here appearing of the common council of our lord the king^ 
ia this land^ there were made certain provisions^ unani- 
mously by all agreed to, saoing the right tf our lord the 
kingj &c. 

^'Imprimifr— Because the county of Dublin is much 
disordered, and many parts thereof, separated and dis- 
persed at remote distances from the other parts, as 
well in Ulster and Meath, and elsewhere in Leinster, with 
the valley of Dublin, &c. by which they are less compe- 
tent to do service to our lord the king, in his commands, 
and in his courts, and his people are not sufficiently go- 
verned or controlled. It is agreed, that there may be 
hereafter a sheriff in Ulster, as well as in the crosses, 
to make executions in the liberty of Ulster, when the 
s^iesdml of the same liberty shall be found in default, 
and that the sheriff of Dublin shall not hereafter enter 
into Ulster. It is also agreed, that Meath shall be a 
county of itsdf, as well the lands of the liberty of Trim, 
as the limdft of Theobald Verdun, and all the lands of the 
crosses within the precincts of Meath. And that hereafter 
there shall be a sheriff there, who shall hold his county 
court at Kenlys, on Thursday after the county court of 
Dublin, and he shall do execution in the liberty of Trim, 
when the seneschal of the liberty shall be found in default. 
And the aforesaid Theobald de Verdun, for himself, and 
for Almaric de St. Amand, his tenant, and their heirs, 
graat, that they shall hereafter do suit and service in the 
said county court of Meath, upon condition of being ab«- 
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solred from the suits and aerTioe they owed to fche €0ttii1;y 
of Dublin. 

''It is abo conceded^ iliat tbe oou&tj of KiUaset, wUek 
W9M iatelf alibettf oonneoted trith liie eonitty «f OuUia, 
idiould also be a oonnty of itsdf, indudii^ the crass hods, 
and all other lands of the lordship of Leinster^ ooatasaed 
within its precincts, and shall be absolved altogether from 
the jnrisdidami of the authority of tk» sberiffof DuUin, 
smd shidl hav« a sheriff for itsdf> as ibere k now ftr the 
county of Dublin, S». 

^Item»>*^Becau8eaDnie nu^aates and olfapTs who poeseis 
oGortBia huds in the xnaidbes near the biA, sad other 
knds in the pfiieeable parU> leave their hade i» the 
marches watte, uncultivated, and without jprtntOftiom; 
and the Irish fekns, by means of thoae waste lands ia 
their marches, pass and rqnss fitedy tit amnast roblieriesj 
hamioides, and other crimes, and injury agejxttit tbe l&ogm 
Ifidi, and return without aivest, or hindrsno^ or ittipedi* 
meat, by whidi many marches are iieiu'ly deetnoycd* 
Smt the most part mined, and the Bnglish InhalMtaats 
in subjection to theste felons, or, as if they had ded into 
exiie. It is vtfff^i, that f^l teoaiits, under whaaa«Dt*» 
thtfrity aoever they may be, unkes they adr^pt meaei 
and have guards plaoed in their lauds in the dvurrfae^ in 
propprtioa to the eKte^at at their land% to prevent mato- 
£l0tors passiiig those lands irifth inipaiuty, and without 
prosoeatAon, as c^ten us it he necessary shall be dia- 
tiaiaed, by takipg their Isi^ds into the king^ handfij pr ia 
sach othar mapaer {^ shall seem expedient to the counts of 
our lord the hing. 
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'^ As it frequ^itly happens aiso^ that felons escape with 
the pref ^ which they have taken in the peaoeaUe lands, 
beoanse all the inhabiSBnts hmim sot oarahry to follow 
tiwni, as they ou^ to hare^^ ^wh erefore, it is afpreed aad 
granted, that each tenant who posaeaaes twenty jionf^ 
lands, either in the marches or in the peaceable land, 
w^terer be his condition, shall hav« one hone compfetdy 
anned, with other annsaf^)eitaining thereto, always seady 
in his house. That other tenants shall have hobbies and 
other horses unarmed, acoording to their ability. Ated as 
often as they shall be found uty way in de&ult, tibey 
shall be distrained, iined, and pnni^ied, at the will of the 
justices, sheriffs, csr senesclnds. 

^ M agnsctes snd others aho^ who dwell in Enghmd, or 
^kmmhesfe out of this land, and draw the profits of their 
lands o«ct of this country, and send nothing £oir the pre- 
serration of their holdings, or their tenant's security, 
shall eadi of them inamediately allow a competent portion 
to remain in die hands of dieir bailifi, by vdnch their 
prsiperty may be safely k^t and defended, if war, or any 
disturbance of the peace, by any one^ should b^pen to 
arise. And this shall be enforced, where need require it, . 
by the distress of the siieriff or eenesduds. 

^'Felons also, frequently oscape with their pi:ey» because 
people do not rise and assist their fellows, and some of 
them as accessaries, partidpate in the ruin of their 
neighbours, (who will justly desenre to suffer) stimulate 
and oxcite nobbers, by permitting them to pass unmolested 
with their prey. Hiere&re, is it agreed and granted, that 
when thieves and robbers come into any psrt and take 
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prey, or do any other mischief — all persons, on notice, 
shall immediately they are able, arise and follow them 
with effect. But whosoever of the neighbourhood shall, 
neglect to rise and attend, or be remiss in any respect 
towards our lord the king, shall be sererely punished, and 
shall restore the property lost, in consequence of his ne- 
gligence or remissness, and that at the discretion of the 
justice, who shall be appointed to hear the complaints. 

''And because the commons of this land have hi- 
therto been much aggrieved in expeditions by troops, 
which the magnates, without license, march through the 
midst of the peaceable country, and when there is no war 
in the marches ; it is agreed and granted, that it diall 
not be lawful, hereafter, for any one, to lead troops out of 
their country, unless by the license of the chief justiciary, 
or by his command specially had, and then all those who 
attend their leader, shall receive such wages aa shall he 
reasonable to support their journey. Whoever shall 
contravene this ordinance, shall be severely punished by 
the king, and shall restore all damage done, to be taxed 
by a competent jury of the neighbourhood. 

''As the commons, also, are too much aggrieved by 
magnates and others, having kerns coming continually to 
be support^ at the expense of strangers, as well in the 
marches as in the peaceable country, by which the people 
are exceedingly impoverished ; therefore it is agreed and 
granted, that no one hereafter whoever, or of what autho- 
rity or condition he may be, shall keep more kerns or idle 
men, than he himself is able and willing, at his own ex- 
pense, to support; nor shall hire, or take any of these idle 
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men from any of his neighbouring lords^ or other^ by force 
against the will. That^ if it be done hereafter^ he who 
shall have any of such idle men, shall be seriously punished 
by the justice^ sheriff^ or seneschal^ and shall restore the 
damage^ and the idle men shall be taken and imprisoned^ 
until he obtains the grace of the king's courts and without 
imil for his future good bekaviour^ he shall not be let out 
of priscm. 

*^ It frequently happens al80> that Irish felons are 
made more able to effect wickedness by this^ that when 
they purpose war^ or intend to destroy any person^ they 
procure a truce with the English^ of their neighbourhood^ 
to be given them for a certain time, that they may entirely 
and securely leave their home^ and destroy others of their 
neighbours; and^ having done so^ it often happens that 
those same Irish> who at first appeared to be friends^ 
within the time of the truce^ besieged the forts^ and 
destroyed and burned the mancnrs. And to prevent 
^e recurrence of these evils hereafter^ it is agreed and 
granted, that it shall not, henceforth, be lawful to have or 
hold truces with the Irish, who are at war, or who are not 
in the king's peace, unless the truce shall be universal 
and equal with all, none of the faithful liege subjects 
being left out or excepted. And whoever shall take from, 
er grant any truce to the Irish, who are without the king's 
peace, shall be punished by our lord the king, as an ac- 
complice in the evil committed by such Irish, and shall 
restore his part of the things lost, as is before said of the 
subject who was not willing to rise in arms against felons. 

# 

" Frequently also, the Irish are excited to war in this 
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msuuer^ w^en they may- be at peace, or kave a ge* 
neral truce for a certain time, or have security grant* 
ed lliem by the idng's courts, some iustigated by oo» 
retoosness, envy, some vindictive cause, oar to seia^ 
pledges insidiously^ suddenly, or by nigfat> rush into 
their knds where they burn and take prey, or take and 
carry away their husbandry, cattle> tnr men* although i» 
evil had been done in their marches ; upon whidi those 
Irish take arms, and sally forth to war, and that part of 
the oDuntry they believe to be the weakest^ there they 
destroy, as well these who in no way participated in the 
evil done to them, or had consented thereto, as the friends 
and relatives of those transgressors; by which many 
places are so suddenly destroyed, that ft rarely happens^ 
any of the trani^ressors ent^ alter into security to keep 
the peace t^ the mardies. To prevent this evil in futave> 
it is granted and agreed* ijut it shall not be lawful her^ 
after, for any one to invade, insult, or take any thing by 
force, fir against their will, from any of the Irish, being 
in tl» king's peace^ having a truce for a certain tinse, 
or having had granted to them security of the peace^ 
while they those Irish keep the peace, under any c(dour or 
cause whatever ; and if any presume to contravene this, h« 
shall be punkhed severely by our lord the king, as a dis*» 
torber of the peace ; and, furthermwe, he shall restore to 
the Irish the injury and loss, to be estimated by competent 

*^ It has also fteq[uentiy occurred, that when the Irish 
have given their sdienm oath to the chief justice, he 
being in remote parts, to abstain from sudden irrup- 
tions, few, (HT none are to be found ready to resist, re- 
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ptene^, •or interrupt tbeir miscleeds^ by whkh, ret y oftesi 
-tke hokdB ct the marckes are firequeiitly deraatated. Te 
prevent this evil in future^ it ia agreed and granted> that 
fminediately^ as seen as the Irish, by homicn}e> hiiznhig> or 
taking preys, shall oomBienw war, all persons dweUii^ in 
the oonnty er liberty where these Irish d¥BeU» and also 
their neighboars of the cmifines of their nnrc^e^ with 
one accord, and simultaneonsly, shall rise against the Irish, 
and maintain the war against them at their own expense, 
nntil the Irish be reduoed to peaee, ear may have obtained a 
truce ftenooi the magnates of that district, to whom power 
is givMi for that purpose, or that the chief jnatioe ol;]iM>> 
wise may be induced to ordain. And he who shall not. be 
obedient to this ordinance, shall be distrained by the j^at 
tice, sheriff, ot seneschal, and shall be punished for his 
vebellion, demerits, and offence. 

" The Irish al80> by the density of the wo^id^ and the 
depth of the adjacent moiBsseS) {bogay assume a confident 
boldness in sadden delinquency, dneAy on the king's 
hxgh-way, in pbces so ofv er gr ow n with wood and i» 
thick and diffiooh, that scarcaely eyeH a f<lot paoasnger i^ 
able to pass; by which the Irish, when the tniachief n 
dona» retire into some bog er woed> yarhidh they aire at>l0 tp 
pass although the Ei^lish inhdbilasts axe not able tp 
pursue tjieia, and not being fisllowed^ they oAi^i ea^fi^ 
without injury; er if they suffier tbemsdves to be np^ 
proached, are able to aYodd being appndbended by their 
pursuers. Upon which, it is ordained and granted, that 
thie lord of theweods, with his tenantat, throu^ which the 
Idng'ahigh-affi^ was anraentLy^ Jshall suiSoieatl^elaBr the 
paseage where die king's. high«way aughi. to ht, and: $&> 
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their expense shall cut and shorten the wood^ so as to 
make the way wide enough^ and quite clear from under- 
wood and trees^ as well standing timber as laying down. 
But if the lord of the place and his tenants^ where a pass 
ought to be cut^ be not able> without great injury^ to uii* 
dertake the cost of the cutting of any grove^ then our 
lord the king^ or the chief justice^ shall have the assist* 
ance of all the adjacent country. And if the lord of the 
soil and his tenants^ shall neglect to do this> they shall be 
distrained by the sheriff^ until they perform it^ or the 
chief justice shall cause it to be done at their expense ; 
and furthermore^ they shall be severely punished by our 
lord the king. They shall also repair bridges^ and foot- 
bridges^ in their district^ as they ought and have been 
accustomed to do; and where eithefr bridges^ or foot-bridges 
have been broken down or decayed, and he> who has been 
held liable to repair them^ be not equal to so great an ex- 
pense^ he shall be relieved by the country^ who shall sup- 
ply the means to defray the expense in common for this 
business; but the tenant who ought to keep them in repair, 
shall^ when he is able, return to every one the assistance 
he received. The chief justice shall punish severely aU 
rebels and others who shall be found acting contrary to 
this ordinance. Likewise, the whole community of Lein- 
ster^ which was lately bui one Uberty^ shall assist and con- 
tribute to the maintenance of the war against the Irish, 
when unanimously declared by the council, and those who 
oppose and contradict, shall be severely punishecL 

' *^ The English also, who in modem times are bebaoie 
degene^te, in using the Irish vestments, and having the 
hair of the head half shaved, and preserving and allowing 
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the hair at the back of the head to grow long> which they 
call the culan^ conforming themselves to the Irish both in 
habit and face^ by which it frequently happens^ that the 
English are taken for^ and reputed Irish^ and slain ; al- 
though divers measures have been devised for punishing 
the. killing of either the English or Irish^ yet by these 
homicides much enmity and rancour has been fomented. 
The relations also of those who have been slain, have 
ofiten taken revenge alternately^ as enemies ; and for that 
reason^ it is agreed and grantedj that every Englishman 
in this land, in the head and countenance^ shall imme- 
diately adopt the manners and tcmsure of the English, 
and shall not again presume to turn back the hair into 
a cu/an, and if he shall do so, the justice, sheriff, or the 
seneschal of the lord in whose liberty the said English- 
man shall be found, and their stewards^ shall distrain them 
of their goods and chatties, and also, by arresting their 
bodiesj and imprisonment, if it be notorious that they wear 
the Irish dress; and shall compel them immediately to 
relinquish their hair. Neither shall any one in future 
plead as an Englishman, having the Irish dress, but 
shall answer as an Irishman, if^ in a similar case, a question 
shall arise. 

. ^' There shall be assigned hereafter in each county and 
liberty, where the Irish dwells two magnates, who, with 
the chief justice, in distant parts, shall be authorised 
lawfully to treat with the Irish for a good peace ; and, 
if.it shall be for the common good, they shall also be au- 
thorised to make a general truce on good security; but 
they shall notify to the chief justice what is done clearly 
and openly^ that the justice may provide for the occasion, 
as he shall think fit to <»rdain." 1 
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This parliament wag held in the year 1397> the twen^- 
sixth year of Bdward the Firs^ ftr on the great voD of 
the Pipe of that year, the acconats of Waiter Haeh^ 
aheriir of Loath, and Richard Taatife, iheiiff ef DoUut, 
appear. The other indiridoala mentioned in the pi»- 
eeedingn of tiie parliaai^iti rise i^pear to have heoR then 
living, hy ether reeords ; the writs issued fiwp snmmeyng 
this parliamaBt do net oeoor on any el the Close ReBs, 
or othw reeords of Ireland. They m^ht hffre been, and 
no doiifal were^ on the lost RollSk 

Ameng the records of Birmingham Tower, of the 97^ 
of king Bdward I. are plaeUa par^tmumta^ aaAr C9m» 
munia pbtdiu^ att made np toother in one re&w it 
eommeoces with ^ C^wnmunia pboita, eapta apnd I>nihUn> 
coram Bicardo do Biu|f0, Comite Ultonitt;, tenent^ kMNun 
Johannia Wogan, capw justie. Hibemiae, &«." The» ple« 
at Kildar^beforeJU^ WogEm,in.Hilai7Tmni,37Bdw.I 
and on membrane 29, ^^ fiwe^ Pirndta parUamenUtf tqmi 

iiUo regif, &e. i» die PasdbsB in l^^es. a. r. t. Edw. 99^" 
In this par(§am4nt seTSval ordniances were made, one 
against the importation of Pollard and Croccard rnonegs 
and for the regulation of the currency— another for the 
regulation ol servmita" wages«-«nd a third, against de- 
pasturing pigs on ite Qnrragh of Kildare. A petilkm of 
die mi^or and bailiffs of Cork, to be avowed £12. 14^ 4t 
in the Bftcke^nen which they had paid, en the Mo^ 
precept^ for frd^ of « osi<aki ^p ealled the 8nmk0, 
§m vintnols^ient in her lMi> the osool the^ kihg^ mmy k 
Oaeeony. A^gran^ made to the prk>r of AUJBaints^ DftfiBn; 
of fMur.hivge oaks^utof Ike IdngVforest of (21en«y,te 
repair his mill and bridge at Bteyne. And a grant to the 
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constable o( the castle of Kildare^ of £90. for the custody 
of that castle. On membrane 23^ also^ are pUuU^ parr 
Uamenia, condsHing of petitions^ pleas^ and writs^ not of 
much importance. On the last membrane are oertaiu 
ordinances made at Rathw^rer in Meath^ Le Naas and 
Moun in Leinsier, in the sui^n^ef of the 97th year of 
king Edward the Firsts in the presence of John Woganj, 
justiciary of Ireland^ Richard^ earl of Ulster^ Theobald de 
Verdun^ Thomas Cantok^ chancellor^ Walter L'Enfaunt^ 
justice^ Peter Fltz-Jaiftes de Birmingham^ Simon de Ge-? 
neville^ (lieutenant to Geffery de G^eneville in Trim) '* ei 
aUonan magnatum etproborum hominum de Midia et KiU 
daria:" ^' That the said Peter Fitz-James de Birming-- 
ham> should have auxiUum ad guerram^ against his ene- 
mies of Offaley^ vi^. fbur hundred men at the wages of the 
county for forty days^" &c. There are also many entries of 
proceedings by W. Leynde^ qui sequitur pro domino rege, 
to recover wines forfeited to the king> and other mattery 
respecting the revenue. 

On die RoH of Assize^ before Sir John Wogan^ jus^ 
ticiary^ in the office of the chief remembrancer of the 
Exchequer of Ireland, of 28 Edward I. 1299-1300, are 
enrolled, ^ Placita deparUamento c^ud DubUniam^ a di^ 
PaschcB in 15 dieSj anno regni regis Edzo. 28*/- among 
which is a writ as follows :— r" Edwardus, &c. comOibutj 
baronibm, mUUUmSy et ceteris fldeUbus suis per terram 
Hibemias constitutis, saluteni. Sciatis quod cum ad sal- 
vationem coron® nostrse regise communemque regni nostri 
et terrarum nostrarum utilitatem, jam ordinamus et 
proponamus esse in proitimo festo Nativitatis Sancti 
Johannis Baptistee apud Karliolum cum equis et armis^ 

T 



274 IRELAND. 

et subsidio magnatum et procerum nostrorum ad proficis- 
cendum exinde ad rebellionem Scotorum inimicorum cum 
del auxilio repremendam^ vestro auxilio et subsidio indi- 
gemus> ad quod negotium commodius exequendum^ de- 
lectps et fideles nostros Johannem Wogan^ justiciarium 
nostrum^ et magistrum Thomam de Cantok^ cancel- 
larium nostrum Hiberniae^ unacum baronibus nostris de 
scaccario Dublinii^ assignavimus ad petendum et requiren- 
dum^ nomine nostro, a vobis et quolibet vestrum, sub- 
sidium^ quod ad tarn ardui negotii felicem consummationem 
ac nostri ac vestri commodum et honorem videbitur op- 
portunum^ et ad omnia alia et singula facere que prefatis 
justiciario^ cancellario^ et baronibus^ seu aliquibus ex ipsis 
adhuc Aracare contigerit super premissis et ea contin- 
gentibus viderent facienda. In cujus^ &c. Teste meipso 
apud Blydam^ 18° die Januarii^ a. r. n. 28^ 

^^ Mandavit etiam consimilia brevia omnibus dvUaiibut 
et hurgis, per totam Hiberniam. 

^* Propter quae justiciarius summoneri fecit generale 
parliamentum apud Dublin^ in quindena Pascbae^ viz. 
Quod prelati et magnates omnes venirent ibi in propriis 
perspnis^ &c. et quod communitates comitatuum^.per duoSi 
tres^ velquatuor, ad boc per ipsos electos^ et spedalem po" 
testatem habentes^ ac si omnes fuissent presentes et simi- 
liter communitates civitatum et burgorum per duos vel 
treSy &c. 

^' Sed justiciarius^ ante parliamentum illud^ decrevit 
alloqui majoribus et probioribus bominibus civitatum et 
burgorum^ occasione predicti subsidii^ et prime venit apud 
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Drog^edaBi> scilicet in vigiliis dominicae in Ramis Palma-- 
mm^ ubi porrectis Uteris domini regis majori et communi* 
tati burgi illius^ per ipsum domhium r^em directis^ et 
babito cum eis super biis diligenti tractatu^ predicti major^ 
ballivi^ et communitates ox utraque parte aquse^ promeren* 
dam benevolentiam domini regis^ et gratiam de mercandisis 
quae emerunt per monetas inhabitas^ &c. obtulerunt do- 
mino rege^ cclx. marcas^ unde super viUam ex parte Uriels 
cc. marcas^ et super viUam ex parte Midise^ Ix. marcas> et 
exinde prefatus justici^us circumivit civitates et burgosj 
&e, 

*' £t major, ballivi et communitas civitatis Dublin^ 
concesserunt domino regi ad predictum subsidium^ cc. 
marcas. 

" Et communitas burgi comitis Norfolciie de Ros^ con- 
cesserunt domino regi^ xl. libras. 
'' Et civitas Waterford^ c. marcas. 
*' Et villata de Kibnedan^ in eodem comitatu> c. sol. 
'* Et villata de Atbmetum^ in eodem com. c. sol. 
'' Et villata de Stratbally^ in eodem comitatu^ quinque 
centenas piscium pretii^ c. sol, 

*' Et villata de Dungarvan^ in eodem comitatu^ 15 cen- 
tenas piscium pretii^ xv. lib. 

^^ Et communitas civitatis regis liCmricensis^ xl. marcas. 
Et villata de Imelagb^ in eodem^ com. xx. marcas. 
Et civitas regis de Cork^ cclx. marcas. 
Et villata Gilbert! fitz Tbomse de Clare de Yogbil^ in 
eodem com. xl. lib. et quinque centenas piscium pretii^ c. s. 
^' Et villata arcbiepiscopi Casselensis de Cassell, in 
comitatu Tipperariensi^ xx. lib. 

Et villats^ Otottisde Grandison de Clonmell^ xii.marcas, 
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*' Bt villata Prioris de Atthissell de Attliissell^ qninqne 
marcflft. 

" Et villata regis de Carrick^ zl. s. 

'^ £t villata de Artfynan^ in eodem comitata^ prater 
tenentes Hospitalism xl. s. 

'^ £t villata de Nenagh^ xl. s. 

'* Bt villata de Moydufiiy, i. marcam. 

'^ Bt villata de Thurles, xl. s. 

" Et villata de Fetlierd, x. marcas. 
Et villata de Moydissell^ in eoBem com. xl. s. 
Et burgus de Kilkenny^ xl. lib. 



« 
« 



*' Bt poslea ad pifedietiim parliamentnm venerunt^ et 
communitates in forma demandata^ et diversi de eid se 
excusantes a proBstando sobsidio^ petiemnt qnod justi- 
ciarius iret per patrias^ et ipsi libenter fbrent in auxilium 
quod communitates in ptopriis personis suis concederent 
se preestare Bubsidii£Da> et ipsi magnates^ prseter pf elatos, 
similiter €«m ei6 eoAtnbue^nt^ &c. 

'' Et justiciarius eis consentiens> priino ivit apud Trim^ 
ifl libertate 6al£ridi de Geynevill^ ubi comttmnitas veidens 
et habito cum eis diligenti tractatu^ &c. coacesserunt ad 
]H!<ediotum sttbddiutn^ ee. imarcas^ et in cf&stino commnni- 
tas oomitalug Midite^ venielis ibidem^ prieter crocias^ &c. 
eoncesserunt similker^ &c. tte, marcas. 

'^ Bt eomtntmitlui ^ociarum Midise^ prftter ti^entes 
abbs^m de Melifcmt^ de Biveleck^ et arcbiepiseopi Ard- 
macbani^ xx, libras. 

^* Bt tenent^ predict! arcbiepiscopi in Midi^ de te- 
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n^ntibus suis de Arcagh^ x. marcas, et tenente^ sols de 
Kilmoon^ x. marcas. 
'' Ei tem^tes predict! abbatis Sa&oti Tbomie de Dive- 

iQQljLf Xit 8* 

*' £t communitas comitatus Louth^ prs^ter tenentes pre- 
dictorum arphiepisco^ et abbatis de Mellifont^ conces- 
serunt^ &c. Ixxx. libris« 

"lEi% tenentes predicti archiepiscopi^ in predicto comitatu, 
XX. lib. 

** Et tenentes predicti abbatis, in predicto comitatu, 
XX. lib. 

'* £t communitas comitatus Dublin, pneter iibertates et 
tenentes religiorum et crocearum, c lib. 

'^ Et tenentes crocise archiepiscopatus Dublin, cum 
forensecas tenentibus de eodem feodo, prater viliaQi Sancti 
Sepulcbri, Dublin, c marcas. 

'' Et tenentes prioris Sancti Johannis extra Noram 
Portam Dublin, xl. s. 

'^ Et tenentes prioris Sanctse Trinitatis Dublin, c. sol. 

" Et tenentes abbatis Sanctce Marise Dublin, xL sol. 

** Et tenentes abbatissse de Hoggys, Dublin, ii. tnarcas. 

'' Et tenentes crocise Femiensis, xii. marcas. 

'^ Et tenentes cxodm Lei^dinensis, vi. marc^. 

'^ Et teoentes croeise Ossoriensis, marcas. 

'' Et communitas libertatis Wexfordise^ Ixxx. marcas. 

*' Et tenentes de Offelmeth, in Ubertate Katherlagli, 
prseter abbias, x. lib. 

*^ Et tenentes Johannis de Hastings, in Obo]r> in eadem 
libertate, iiii. marcas. 

" Et tenentes de Obartory, in eadem lib#i^e,cuin yilla 
de Katherlagh, x. marcas. 

'^ Et tenentes de Fotherid, in eadem libertate, xs. mar. 
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" £t tenentes de Odroon^ in eadem libertate^xl.inarcais. 

** £t tenentes libertatis Kilkenniensis^ c. lib. 

" £t communitas comitatos Kildaris^ c. marcas. 

*' £t communitas comitatus Waterfordiae^ prseter pre- 
dictas villatas^ c. lib. 

^* £t oommuoitas comitatus Gork^ prseter viUatas mer- 
catorias^ cc. lib. 

'' £t communitas comitatus Limerick, pneter villatas 
mercatorias, cc. marcas. 

^' £t communitas comitatus Tipperariensis> prseter vil- 
latas mercatorias, cc. lib. 

'^ £t villata de Athdare, in com. Limericensi, v. marcas* 

'^ Et villata de Rathgal, in eodem com. xL s. 

^' Et villata de Inskefty, xl. s. 

'' Et villata de 3tl. s. 

^' Et villata de Dermoth, in eodem com. v. marcas. 

^* Et villata de Aisy, xl. s. 

'* Et villata de Orene, xx. s. 

" £t villata de 

'^ £t sciendum quod tenentes de crocia Momoniai 
concedunt quod ipsi de suo 

quantu sua de 

libertate sua, et non occasione alicujus 

tur in crociati et sub tali forma 

quod non consuetudine alias, &c. 

et eis concedetur." 

This very singular and extraordinary proceeding, is eiu 
rolled among the PlacUa ParUamenta^ in consequence of 
the king's writs, the first of which was directed to the 
earUj barons^ knights^ and the rest of the king's JideieSy 
established in his land of Ireland^ demanding a subsidy to 
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assist him in his expedition to Scotland. The like writs 
were directed to the cities and boroughs of all Ireland. In 
order to obtain the grant of the subsidy^ the justiciary 
summoned a general parliament to meet at Dublin^ in 
fifteen days of Easter^ and directed that all the preiaies 
and magnates should come in their proper persons; that 
the commons of the counties should appear by two^ three^ 
or four individuals^ by them to be elected^ having special 
power to act^ as if all were present; and that the cities 
and boroughs should likewise elect two, or three, in like 
manner, to appear to express their assent. 

But the justiciary^ before the parliament met, deter-, 
mined himself to confer with the mayors and honest men 
of the cities and boroughs respecting the said subsidy^ 
and, therefore, went to each and every of them in per- 
son, and having called them together, and informed 
them of the king's wants and wishes, prevailed on them to 
grant a subsidy individually: from some, money ; from 
others, ^ve hundred weight of fish, of the price of five 
pounds; from others, both money and fish. The cities 
of Watford, Limerick, and Cork, are called the king^s 
cities J Youghal is called the town of Gilbert Fitz*Thomas 
de Clare, Cashel, the town of the archbishop; most of 
the others are market-towns of little note or character 
with the excepticm of Kilkenny. 

These proceedings on the part of the justiciary, clearly 
demonstrates the unsettled and uncertain constituent parts 
of what was then called a parliament; for he, having felt 
it prudent to apply to them individually for their contri-* 
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btxtiooM, thA reprettntatives d&f md efUtwanb aiiemd 
ikefmrlummi whm, it met 

T%e tBfigttates tltd fepnaoktatiwes «£ the cottnticB iiiek» 
ttud eULcxa^ tbems^lres finm graiiti^ the mtbmdj^ iMt 
requested the justiciary hiiBsdf td go to tite eoniities, 
or ooimtries, (pairias) and that they woold firedy gm 
their assistance and inflnenoe^ to pievail on tile oomaiQas 
of tiie counties, in tiieir proper peraons, to gtaat the wtih 
sidy, and that the prehiteB sad rtwgiistes wstild iikewne 
contribute. The justiciary consented to tiiis ptopoaJiy 
and went to Trim, in Meath, then the pahitine liberty of 
Gefltery de G^ieiriile, and afteriFards to tfae oAer |diu;es 
in«iti<med in the ^orc^ii^ doewaeBt. 

Nothing can mora dteriy ^iLhilMt the incMal9 tad b^ 
ccmiplete character of the perlitoieiits at tUs l^od^ id 
kghlatme bodies^ tiian this docoBieBt. Hete £M prili^ 
eiples were'acted upon in the simpiest pdBsible way^ each 
eommunity gnmted iox itsd£ The whde prooeeduig 
shows that cameni onhf to tht f^BMt of the subsidy was 
required of the commons, for the justieiaky sp^ied to 
the cities and boroughs without waiting the w^ti«g of 
parMsment, and when the lords and tiie're|iresentiitives of 
the counties did meet, they reooiattiended that tfie sitfae 
plan should be adopted wi^ rdapeict to tfae tm^tii^ iHiish 
was accordingly done. 

The cir^maistaiice of the oetiBlie^ citiet^ sad boran^hs, 
having the option of eiectiiig iivoy ihrte, or fittr repre- 
sentatives, shows that their foaetions were t)0Bfi»ed to 
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tfaeit cofiseni, and also that the general parliament of 
that day was merely a meeting called by the king to grant 
him a subddy ; the Word parliament, in its common ac 
ceptance, meant the aula regis^ or king's high court of 
justice, where his ordinances and decrees, which are now 
called statutes, were enrolled, and consisted of his greater 
barons, including die archbishops, bishops, and such of 
the abbots and priors, as possessed baronial authority in 
their respective liberties. 

The enrolment of these proceedings among the Placita 
ParUamentOy was probably necessary to li^;alize the trans- 
actions, but very little of them could properly be called 
pnoceedingi cf parliament, ^e% they are here recorded among 
th0 pleas of purtiamenty in the same way as the statutes 
and ordinanees oS the king and his council, are on the 
ttX\% 0f tbe pleas of padiameat, ^ king's high court, in 
Esglaad. 
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CHAPTER XII. 



IBABLY COUNCILS AND PARLIAMENTS OP IRBLANII. 

• ma 

On the Placita Querela Roll (of 1 and 2 Edward II.) 
before John Wogan^ justice of Ireland^ is a writ dated at 
Langlej^ 6 June> commanding the statute of Winchester 
to be proclaimed in every city^ borough^ and market-town 
in Ireland. 

The first enrolment of writs for a parliament of Ireland^ 
is on the dose roll of the third year of king Edward the 
Second^ which^ although a record of chancery^ is now in 
the office of the chief remembrancer of the exchequer. 
It was directed to Richard de Burgo^ earl of Ulster, and 
eighty-six other barons^ or> as they are described in the 
writ. Men in Ireland — Hominibm in HibemiA. Writs 
were also directed to the sheriffs of the counties, and the 
seneschals of the liberties, to elect two knights, and to 
the mayors, and other chief officers of the cities and 
boroughs, to elect two citizens and burgesses, to represent 
them in this assembly ; the names of the counties, cities, 
and boroughs, to which writs were sent, are not given on 
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•the roll^ but the {act of their issue is mentioned generally. 
The writ and list of those summoned will be found in the 
appendix. This assembly^ as to its component parts^ seems 
to have been a regular parliament; in it were enacted the 
first statutes^ printed in the authorised edition. 

In the year 1316^ a petition was presented to the king 
and council in England^ setting forth on the part of the 
English of Ireland : that they had ^a law by which an 
Englishman^ when convicted of the murder of an Eng- 
lishman^ or of robbery^ arson^ or theft of any thing of 
the value of twelve-pence halfpenny^ ought to suffer death; 
but> that when an Irishman was convicted of the death of 
-an Englishman) or for arson^ or thefts or depredation^ it 
was left to the discretion of the judge either to permit 
him to be ransomed for a sum of money> or to condemn 
him to execution. That whilst the said law was duly ob- 
served^ the English people multiplied^ their possessions 
increased^ and the limits of holy church were extended. 
But^ that afterwards^ when the justices assumed to them- 
selves power and authority to permit those condemned 
to be ransomed for a trifle^ or aUquando pro nkMlOj vide- 
licet, taking f(Mr the death of an Englishman feloniously 
slain^ one hundred pounds ; for depredation^ one hundred 
and forty shiUings^ and for theft> twenty shillings: in 
consequence of which hope of easy pardon^ the evil doers 
had become very bold and audacious in the perpetration of 
homicides^ depredations^ burnings^ and other felonies; agri- 
culture had ceased in many places ; trade had fEdlen to a 
low ebb^ and the country was very much impoverished ; 
and fEurther^ that the faithful people dared not indict^ ac- 
cuse^ or, when on a jury, gioe their verdicts agaimt these 
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felons f throu^k fear of being d^troyed bj them; for 
tbatj therefore! on beiag set at liberty ^i fueb easy tenoB, 
tiiey again o^mxBott&i homicides! bittiuiigS! thefti^ and 
4eptedfltiim«» to the great destructiw of property as 
well as life* The henest people viofeeffet^ who desired to 
live in peace and under law^ were leaving their homes 
where they had been aooustomed to dw^Ui ^ he poesetsed 
by die very felons who had eommitted ^efi$ f&mvxxdtks ; 
and holy dmrehj whose influenee had hetm ^Lffiiaed &f 
sxkd wide, under the peaqeable ndniiius^a^bicm ^f i^ 
aforesaid law^ was now neariy utterly destry^ed. The 
king thereupon! Issiaed a writ to the justicaaryj, duoceUor! 
,and treasurer of Irdand^ directis^ d parliaaen^Eit to be 
held once in each year^ and that if s^da a pardon^ or re- 
demption! should be solicited from the loord justiciaryy ftr 
<the C^bniously slajring of am Engli^man, or ^r burning! 
it should not be granted^ unle^ with the consent of the 
iuthfol lieges in parliament ; and that t^eO! at least! one 
hundred pounds d^uld b^ paid to the king's use! fer the 
j^ughter oi an En^shman! and for a pardon of theft nr 
jrobbery! to the lvalue of elevetv-peoce halQ^eany or np- 
4¥ards! there should be taken four times the amonnt stolen! 
tmd that ^e fdons should remain in gaol until ihe sooney 
was paid into the JJmobequer. 

The writ also direets^ that the ardibishops! bidiep^ ab- 
iolm, pfJQBS! eads* barens! end the oommeis of the lasd! 
-should be summoAsdltoapadiament as ipeedihf aa oeiild he 
•done! whose advioe and counsel should he demanded tm 
the above mattenu ^v^d if -feoa a law&l cause they cannot 
4iieet! "Qiein a nvrit under >tfae great seal <of Irebmd^ dumld 
he directed to e&ch of the most discreet ef 1^ prelates 
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and magnates^ who were to gire their opinions^ '' nomina* 
ttm et separatim," whether they thonght the country would 
be most benefited by the admhiicrtration of the kw befbre 
mentioned, or by the remedy proposed, of giving pardons 
only in parliament. 

The writ also directs, that whatever should be decided 
by the council and the Jidele9, respecting these matters, 
should be certified without delay, under the great seal, to 
the king ; and being so certified, ihe king in his cotifl- 
cilf would ordain a remedy which would strike tenat 
into the delinquents, and restore the peofde of the hmd 
to prosperity. 



These instructions for the hdding of the parliaments 
of Ireland, eluoidftte tiie nature of the contempOTary 
assemblies in England ; a parliam^t was on this occa- 
uon direot0d to be held once a year in Ireland, in which 
pardons were ^ be graniedj llukt is, tto lord justiciary 
was not to grant a pardon withotit their consent ; and in 
tiie parliament directed to be iminediately summoned^ if 
they did not meet, the opixu(»»i of tiiemost &creet of l^e 
prelates imd magnates -were to be iuikm $eparuiebf as 
returns to their individual writs, and certified to the kiag^ 
who therefrom would compose and enact a law. It is to be 
observed, that thn was done before the celebrated statute 
of the 16th of Edward H. passed in England, and while 
Edward was under the tuition of the lords ordainers.* 

The document also exhibits the singular and remarkable 
&ct, that five hundred years since, the prosecutors' anii 

« Sea page 140. 
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jurors of Ireland^ in doing their duty^ ran a risk of de» 
struction from the vengeance of the criminals and their 
friends. The original document will be found in the ap- 
pendix. 

A parliament was held at Dublin^ at Easter in the 17th 
year of Edward the Second^ Sir John Darcy^ being then 
lord justiciary^ in which was enacted a statute confirming 
the ordinances of Dublin^ and other statutes ; this being 
unpublished^ and of an extraordinary character in the way 
of an indenture of agreement between the king^s justi- 
ciary and council and the parliament^ a translation is hera 
given at length :— 

** It is agreed^ undertaken^ and assented toby the pre- 
lates^ earls^ barons^ and all the common people^ in full 
parliament at Dublin^ in the month of Easter, in the 
seventeenth year of the reign of our lord the king, Edward, 
son of king Edward, in the presence of the justice, chan- 
cellor, treasurer, and all the others of the council of our 
lord the king in Ireland, that the common law, the (nrdi- 
nances of Dublin, and the good usages of the land, should 
be held and maintained in all their points. And in amend- 
ment of these things, the said earls, barons, and other 
grandees of birtky for the pleasure of God, holy church, 
our lord the king, and the common people, have granted 
and undertaken, that before the next parliament they will 
take, or cause to be apprehended, all felons, robbers, and 
thieves of their fiEimilies or surname, and their adherents, 
in all their neighbourhood, saving their oaths; and all 
other felons and notorious malefactors who diaU be found 
and received in their lordships^ in the peaceable lands, at 
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their own costs ; and in their county courts^ where they 
promise to find and take the said felons and malefac- 
tors^ saving their peril of their bodies or costSy or cause 
those who shall be afterwards taken, to be removed, and 
made amenable to the court of our lord the king, to be 
tried ; saving the reasonable estate and franchises of the 
said lords. And the said earls and grandees also pray, 
that it may be provided and assented to, that the sent^ice 
given some time past, at Kilkenny, in form of holy 
church, against all crimes and trespasses, shall be re- 
spited until the next parliament; which prayer all 
the prelates, the justice, and others of the council^ 
granted. In testimony of which things Monsieur Richard 
de Bourke, earl of Ulster, Monsieur Thomas le Fitz- 
John, earl of Kildare, Monsieur John de Birmingham, earl 
of Louth, Monsieur Maurice le Fitz-Thomas» Monsieur 
John de Barry, Monsieur John le Poer de Donoyll, 
Monsieur Arnold le Poer, Monsieur Thomas le Boteller, 
Monsieur Richard de Tuit, Monsieur Nicholas de Verdon, 
Monsieur Morice de Rochfort, Monsieur Raymond Lerce- 
dekne^ Monsieur Thomas de Dene, Monsieur Richard le 
Waleys, Monsieur Robert Fitz-Mathew de Canteton, 
George de la Roche, and David le Fitz- Alexander de la 
Rocte, to that part of this indenture, remaining with our 
lord the king, have put their seals, and to the part remain- 
i]ig with the said grandees, our lord the king, has put his 
seal. Given at Dublin the day and year aforesaid."* 

Tins JUll parliament is here stated to consist of the pre- 
lates, earls, barons, and all the common people^ but as the 

• Original in Appepdiz. 
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matter to be granted concemed only the earls, barons, and 
other great peopie of birthy ^aiUres graunU de lynnage^ 
it is they alone who concur in the grant, as if the others 
were neither interested or bound by the enactment. Audit 
is farther remaikable, that the earls and graunts, pray the 
edesiastical sentence lately pronounced at Kilkenny, 
against trespassers, should not be renewed t£Q die next 
paiiiament, which theprelaies^ the justke^ and others of 
the coundt granted. It was also agreed, that the common 
law J the ordinances of Dublin, and good usages al the land 
should be established and observed in all their points ; this 
was in contra-distinction to the Irish customs^ which at 
that time had begun to be adopted by the Anglo-Irish. 

The ordinances of the staple were transmitted to Ire- 
land, the 19th year of king Edward the Second. Thej 
are in the French language, and tibeir introductory and 
oonduding clauses show them to be liie act of die king 
and his council, viz :— 

'' Ces sont les ordeinaunces de le staple Dengleterre, 
Irelande, e Gales, fetes en le temps le rey Edward fitz le 
rey Edward, Tan de son regno dis e neufieme. 

'' Edward, par la grace de dieu rey Dengleterre, 
seigneur Dirland, et due Daquitayne, an Meir de sa cite 
de Dublin, salutz. J7os ros mandons fermement en-» 
joinauntz que les choses de south escrites ordeine par nous e 
nostre conseil, pur common profit e esemefit du poeple 
de tut nostre roialme, et par face crier et publier et fer-i 
moment tenir et garder, en nostre cite avaundit, e par tut 
en yestre baillie, &c. Sec. En testmolgnaunce de quele 
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cfaose cestes nos lettres OTertes faites ^nsealer de nostre 
teal. Donez a Kenejlwortfa le primer jour de Mail Tan 
de noatre regne^ xix/^ 

This atatute^ or ordinaiice, was made by the king ancl 
coundl for England and Wales as well as for Ireland. 

« 

The contemporary circumstances which influenced the 
eonstmction and acts of the leg^atiye assemblies^ or par* 
liaments of England^ should be kept in mind when we 
are considering Ijiose of Ireland, which followed dose in 
adopting innovations, improvements, and cdterations, and, 
with very few exceptions, took the complexion of po« 
litics invariably from England. Ireland in those ages, 
firom the difficulties of communication, might be considered, 
in relation to England, as a distant country, and often the 
violence and prevalence of westerly winds interrupted the 
communication for months, whilst the constant presence of 
Sr restless and unc(mquered enemy, {daced the whole is* 
laiul in the state of frontier mardies ; in addition to the 
«vil of rebellions and civil wars in En^and, arising from 
disputed succession to the throne, the attempts at conti- 
nental and Scottish omquest prevented the perfect settle- 
ment and subjecti<m of Irdand, a country of more real 
and substantial value to England, than the most success- 
ful attempts elsewhere could have acquired. The chief 
governors, therefcHre, were driven to expedients which, in 
a more settled state of affairs, would not have been thought 
t>f : the power given by their patents was generally anb- 
ple for executive purposes, but very limited as to legida- 
tiim, which power was not allowjed but by special writs, di- 
recting parliaments to be called, generally for the purpose 

u 
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of granting snbddieB^ but sometimes to have tfaeir adrior 
as to the expediency of certain enactments^ on wbich the 
king exercised his judgment in making laws^ by the advice 
of his English council^ who accepted^ modified^ or rejected 
the suggestions of the Irish parliament at his pleasure. 
The early years of the reign of Edward the Second may 
be said to have been under the government of the lords 
ordainers^ and the formation of the legislative body into 
lords spiritual and temporal^ and commons^ in his fifteenth 
year^ is a remarkable era in the history of the constitution; 
for though for many years after its enactment^ it seems 
to have had but little influence on the practice of legis- 
lation^ yet it became^ like the great charter^ a point of re- 
ference^ on which the constitution eventually settled. The 
division into two houses^ it would appear from the records 
of parliamentary practice^ did not take place till the reign 
of Henry the Fourth. 

A parliament was held in Dublin in Hilary Tem^ 
2 Edward III. as appears by an entry^ on the great roll of 
the Pipe^ of the account of the sheriff of Dublin of that 
year ; and it also appears that the prorogation was an- 
nounced by writs. PhUip le Bret^ sheriff of Dublin^ 
was allowed in his account twenty shillings^ which he paid 
to various messengers employed to summon a parliament 

*^ Predictus Philip^ reddit compotum de xxs. quos li- 
beravit diversis nunciis di versa brevia domini regis portan- 
tibus diversis prelatibus^ proceribus^ magnatibus, majori* 
bus^ prepositis^ superioribus, et ballivis terrse Hibemise^ ad 
parliamentum domini regis summonendum^ in termino 
Sancti Hilarii^ anno regni regis nunc 2d% per breve domini 
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regis> quod est allocutum inter tallias hujus compoti. £t 
eisdem xxs. iii. den. quos liberavit diversis nuntiis divena 
brevia D. IL pertantibus eisdem, pro predicto parliamento 
prorogando, per breve D. regis, quod est allocutum inter 
tallias hujujs compoti.'- 

At a parliament beld at Kilkenny, before Roger Outlaw, 
on the morrow of the translation of St. Thomas the martyv, 
4 Edward III. the following peers were present :-— 
*' Alexander, archbishop of Dublin, 
William de Bourke, earl of Ulster, 
James le Botiller, earl of Ormond, 
Monsieur William de Bermingham, 
Monsieur John le Fitz-Robert le Pper, et aultre9 
feals nostire Seigneur le Roy*" 

On the Plea Roll of 4 Ed. III. is the folloiiHng entry :-*- 
** Quia oompertum est, per inquisitionem coram prefato 
locum tenente captam, quod Re3^undus L'Eroediackne, 
ad parHamentum domini Edwsurdi, quondam regis Anglisi, 
patris domini R. nunc, apud Dublin, scilicet a die Pasche 
in unum mensem, anno regni predicti patris 20° summoni- 
tus, propter guerram Hibemicorum, accedeie non potest, 
concessum est, per predictum locum tenentem et concilium 
domini regis, quod ille quadraginta librarum,in quibus idem 
Reymundus,occi^oae predicta amerciatus fiiit, pardonatus. 
Eidem Re3^undo mandatum est cancellario, &c. quod 
habeat breve domini regis, et baronum de scaccario Dub- 
lin, quod ipsi dicta quadraginta librarum ex rotulis 
Scaccarii predicto extrahat, et ipsum inde omnino quietum 
fapiafe" &c. 
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On the same roll is recorded a auit between Walter U1- 
tagb> and Thomas de Penkiston, Ah: ten shillings of silTer, 
in which the defendant pleaded that he ought not to be 
compelled to answer the plaintiff, quia est Hiberfdcus. 
Ultagh replied^ that ^^ dominits rex staiuii in parUamenio 
8U0 quodomnes Hibertiici^ adpacem domini regis existenteSj 
respondentur ad communem legem^ &c." The court de- 
cided in favour of the Irishman. 

In the Rolls OfBoe, Dublin^ is a membrane containing 
three statutes of the parliament held at York^ 9 Edward 
III. transmitted for observation m Ireland. 

By an entry on the Plea Roll^ in Birmingham Tower, 
of the 21st of Edward III. it appears that a parliament 
was held at Kilkenny in fifteen days of Michaelmas, in 
the 20th of Edward the Third, which granted the king a 
subsidy, to enable him to carry on war against his Irish 
enemies and felons, of two shillings out of every caracote 
of land, and twelve pence out of every half caracute ; and, 
if a person had not half a caracute of land, but possessed 
■goods to the value of sixty shillings, twelve penoe.«— 
Collectors were appointed for this subsidy in the counties 
of Dublin and Meath, the liberty of Trim, the counties 
of Kildare, Carlow, Kilkenny, Wexford, Waterford, Tip^ 
perary. Limerick, Cork, and Kerry. On the same n^ are 
the proceedings against Richard, bishop of Emly, Ralph, 
archbishop of Cashel, Maurice, bishop of Limerick, and 
John, bishop of Lismore, for hindering the collection of 
the above subsidy. On the 7th January, 20 Edward III. 
1346, they had decreed and ordained, that any clergyman, 
of their province, who paiS the subsidy, should be deprived 
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4»f his benefice, and stripped of hisgown^ and any layman 
who contributed should be excommunicated, with his 
children for three generations. 

The bishop of Lismore went to Clonmell, on Thursday 
after the feast of the Purification, in pontificaUbus, and, 
in the middle of the town excommunicated ai^d declared 
excommunicate, all contributors to the subsidy. — " In 
medio ville de Clonmell, et excommunicavit et excommu- 
nicates pronunciavit omnes et singulos dictum subsidium 
concedentes, imponentes, et procurantes, vel talliagium 
facientes, necnon scribentes, diciantes, levante8,recipientes, 
vel eisdem considentes, auxilimn vel favorem prestantes, 
&c." For these proceedings the crown sued the bishop for 
damages, which were laid at £1000. The bishop pleaded 
not guilty, but was convicted. 

On the Plea Roll of 21 Edward III. is the following 
entry :— '* Quia prelati, cleri, viri religiosi, et communis 
tales caritatis^ concesserunt domino regi quoddam subsi- 
dium ad resistendum malicse O Morth, et aliorum Hiber<^ 
nicorum felonum domini regis, qui contra ipsum dominum 
regem hostiliter de guerra insurrexerunt, videlicet :«- 
Cleri Midensis, xl. lib. 
Gommunitas comitatus Loueth, xx. lib. 
Prebendarii Ecclesise Sancti Patricii, Dublin, xl. marc. 
Prior Hosp. S. Johannis Jerusalem, in Hibernia, xl. marc. 
C^eri Ossoriensis diocesis, xx. lib. 
Cleri diocesis Fernensis, x. lib. 
Abbas Domus B. Maris de Baltinglas, x. marcas, 
quas quidem pecuniarum sumn^as mittentur in exitiis 
ad.Seaocariom...,. Sancti Midiaelis, anno, &c. xx." 



294 imsLAND. 

Richard^ bishop of Ossory^ excommunicated the king's 
ofBcers^ who collected the subsidy granted by this parlia^ 
ment^ for which he was indicted^ found guilty^ and his 
temporalities sequestered in^ the king's hands. 

On the great roll of .the Pipe^ No. 58^ is an account of 
William de Epworth, and William de Cogan^ collectors of 
this subsidy in Munster, as follows t— ^ 

County of Cork. 

Cantred of Olethan, £& 10 

Of Kerry in ditto/.., , 1 13 8 

OfMuscridon, 4 10 

Of Muskry, 3 

Of KynaUeth, 3 3 4 

County of Kerry, ........... 5 

County of Limerick......... 46 

Temporalities of the Bishop of Cork, 13 19 

OfKyhalbeg> ,»... 6 4 3 

Of Kynaletherthyz, 4 10 10 

Of Botevant, 13 4 

Of Permoy, 3 3 4 

Of others, 10 

County of Waterford, 25 

County of Tipperary, 60 

Mills of the castle of Dublin, 9 

The roll is injured and partially defaced, but the whol^ 
tot is £200. It is not easy to account for the mills of the 
castle of Dublin being included in this account, unless 
those individuals were also receivers for them. 

In consequence of the passing of the English act i>f the 
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S3d Edwiffd III. ^^ De Servientibus et Operariis;' an act 
passed in the Irish parliament^ of which^ as it is a curious 
specimen of legislation, and gives much information on the 
manners of those times, and proves the instant adoption of 
every general law enacted in England, a translation is 
here given at length; the original French will be found in 
the ^pendix. 

'^ Item, it is agreed and assented to, that all the statutes 
of artificers, labourers, servants, and victuallers, made in 
the time of the noble progenitors of our lord, the now 
king, in England, shall be kept and held in the said land 
of Ireland, and duly executed in all points. And also^ 
forasmuch as the wages of artificers, labourers, and 
servants, have not been fixed and settled hitherto, it 
is ordained and established, that bailiffs for husbandry, 
who know how to work with ploughs and harrows, shall 
have per annum 12s. — and the bailiffs who do not know 
those things 10s.— the master hynd, 7s-— ^carman, 68. — 
driver of the plough, Ss. — ^barker,* 48. — swine-herd, 48.— 
female labourer able to make bread, beer, and malt, 6s. — 
-other female labourer, 48.— seef,t 48. — granger, 68. — ^horse- 
boys, 4s. — a cook able in his art, 10s. — ^butler, 10s.— cook's 
assistants, lid. — ^master mason in free-stone, and master 
carpenter of free work, able to be masters of their art, for 
the whole day, 2d. — and others of the said arts, for the 
whole day, l^d. — ^master coverers of slate, 2d. — ^master 
'plaisterers of walls, 2d.— ^workers of walls, or other able 
labourers to serve the artificers aforesaid by the day. Id. — 
threshers of corn of each manner, where the lord or master 

* Of oakf . f £?ery iie«dle<>wom«n. 
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shall have twenty bushels, the thresher shall have on« 
bushel^ without regard or courtesy^ or else by contract or 
agreement. And each of the artificers and labourers above 
said^ shall take the Wages aforesaid^ from the feast of St. 
Patrick until the feast of St. Michael^ and from the f^ast 
of St. Michael to the feast of St. Patrick^ eaoh^ in his d»i 
gree, a halfpenny less per day^, and that oiJy fbr entire 
working days> but nothing for feast days^ and for half a 
day^ half salary^ witliout regard or courtesy for gain or 
loss. Breakers of stone^ 2d. per day^ and without meal 
and drinki 8d.-Mnowers of com in harvest. Id. a day ; 
and in countries where the said artificers ai|d labourers 
have not hitherto had settled wages^ they shall be eon« 
tent therewith. And if any labourer or artificer^ shall 
take ought beyond the wages ordained by this statute^ 
they shall pay to the king treble the amount Hi wages 
which they take; smd he that sUes those Who ttdte exceso 
sive wages fbr our lord the king, shall have half the 
penalty of the king's gift ; and the lord of a royal fran^ 
chise, having the punishment of such labourers and arti^ 
ficers within their franchise, shall take the same as the 
king takes without the franchise, and he who sues for the 
lord, shall have the moiety by the gift of the lord. And 
also it is agreed, that all the acts done by justices to la^ 
bourers in the said land be finals and that there be no 
appeal therefrona." 

In the 39d year of king Edward II L on Monday sexl 
before the feast of St. Ambrose, (7th December^ 1359,) it 
was determined that a great council should be held on the 
18th March following, and John de St. Paul, archbishop 
of Dublin, and the bishc^s of Meath, Kildare, ftnd Femes, 
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tl>e albbots of the blessed Mary and St. Thomas^ of Dub*^ 
lin, Maurice^ earl of Kildare^ John Hussee^ knt.^ John de 
Cusack^ knt., and John de Carew> knt.> were summoned 
under a penalty of £200. and a mandate issued to the 
mayor of Dublin^ to elect two discreet citizens, and the 
mayor of Drogheda> two discreet burgesses, to be ol 
DubUfiy at a grand council, " super arduis negotiis cum 
prelatis, m^gnatibus, et proceribus consilia habere, propo* 
nere, &c»" 

The archbishop of Cashel^ the bishops of Lismore, KiLm 
laloe. Limerick, £mly, and Cloyne, Crerald, son of Maurice 
Fitz-Thomas, Lite earl of Desmond, David de Rupe, knt., 
John de Rochford, knt., Richard de Burgo, knt., John 
Fitz-Nicholas de Kerry, and Richard Mlys Owen de Li« 
meri^, were summoned to be a^ Waterford^ on the Mon« 
day after the feast of St. Ambrose, on the same business, 
and under the same penalty. The mayors of Cork, Li- 
merick, and Waterford, were commanded to elect two 
discreet citizens, and the sovereigns and bailiffs of 
Kilkenny and Ross, and the provosts and bailiffs of 
Clonmell and Wexford, two discreet burgesses, to meet 
the said magnates on the same business at Waterford* 
A writ was also directed to the sheriff of Kilkenny, to 
cause to attend at Waterford> David Nash and Richard 
Penkiston, vd alios proceres^ and the seneschal of the 
liberty of Kilkenny, was commanded to cause to attend 
David de Rochford, and Thomas Shulham, vel alios pro- 
Qeres^ at fVaierJbrd. 

Similar writs were directed to the sheriffs of the coun- 
ties of Dublin, Louth, Kildare, Catherlagh, the crosses of 



SdB l&BLAND. 



Meath^ Kilkenny^ and Wexford^ who were each eom» 
manded to cause to attend two proceres at DubUtu 

The sheriffs of the county cross of Tipperary^ the se- 
neschal of Tipperary^ and the sheriffs of Waterford^ Li- 
merick^ and Cork^ were directed each to cause two jpro^ 
ceres to attend at Watetfird. 



Here we have the extraordinary circumstance of two 
councils^ one consisting only of the prelates^ magnates^ 
and proceres vf Leinstet^ held in Dublin, on Monday the 
.7th of December 1369^ the other of the prelates^ mag- 
nates, and proceres of Munster, held at Waterford^ on the 
Monday following; to which the representatives of the 
cities and towns of those provinces respectively sent 
their representatives. The sheriffs of Kildare, and the 
seneschal of Kilkenny, were directed to cause two named 
individuals, or two other proceres^ to attend at Water- 
ford, and the other counties of Leinster, to send two 
proceres to Dublin, and those of Munster to Waterford. 
These councils were very similar to those held at Northamp- 
ton and York, in the year 1283. 

On the same roll, (m. 42) is a writ tested 20th April, to 
the mayor and seneschal of the town of Drogheda, and 
Adam Gemon and Henry Hayward, burgesses, who had 
been elected to attend the last council at Dublin, com- 
manding them, with four other of the most honest bur- 
gesses, to attend in their proper person, before John, arch- 
bishop of Dublin, and others of the council, to do what 
they should be joined. 
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On the same roll (facie^ m. 7^,) is a writ, tested 38th 
Jnly^ to John^ archbibhc^ of Dublin^ calling hitn to the 
king's council, to be held at Dublin, oH the Mohday aftet 
the feast of St. Peter, ad vinculo, on account of urgent 
ifusiness concerning the peace of Ireland^ and particularly 
the parts of Leinster, to which the bishops of Meath and 
Kildare, the abbots of the blessed Mary, and St. Thomas, 
of Dublin, the prior of Conall, James de WatenhuU, 
chancellor of Trim, William Loundres, Maurice, earl of 
Kildare, Sir John Cusack, knt.. Sir John Hussee, knt., 
John Wogan, Robert de Preston, and Oliver Fitz-£ustace, 
were also summoned. 

The ttiaydr and bailiffs t>f Dublin, with four of the lAost 
honest citizens, were also summoned to attend. The 
sheriffs of the counties of Dublin, Kildare, Louth, and 
the liberty of Meath, were also summoned to attend with 
six of th6 most (probioribus miUtihus) honest knights of 
their coonties and the liberty. 

On the £lth of March, l36l, the parliament of Ire^ 
land riepresehted to the king, by petition, that many Irish 
enemies had been promoted to ecclesiastical, as well as 
lay offices and preferments ; the king issued a mandate to 
deprive such persons, but specially excepted all faithful 
Irishmen living in the king's peace, who were to be 
treated as Englishmen.* 

On the same day a writ issued, transmitting to the jus- 
ticiary, chancellor, and treasurer, certain regulations for 

• Rot. Glaus. 35 Edward 111. T. L. 
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the adminlstratioii of the revenue^ and the offices of sheriff 
and escheator^ which were directed to be proclaimed in all 
parts of Ireland^ viz :— > 

'^ That sheriffs should be elected of the most worthy 
in every county^ and that at least twelve of the most re* 
spectable individuals thereof, should be responsible for the 
due execution of the duties, and the king's revenue. 

^^ That the king's revenue having sustained injury by 
the misconduct of the escheat(»*, the office of escheator 
should in future be executed by the sheriffs. 

^^ That no leases of lands, or other property in the king's 
hands, by reason of debts or otherwise, should be made 
without the consent of the treasurer. 

^^ That seneschals, and other officers of die king's de- 
mesnes, should be appointed by the chancellor, treasurer, 
and the king's council, and insufficient officers be removed 
by the same authority. 

'^ That receivers of the king's revenues pretend they 
were not to receive pence and fractional parts, that they 
be directed to receive and account for them in the Ex- 
chequer. 

^^ That seneschals of liberties within every county, be 
bound to avow their account to the sheriffs." 

On the 13th Feb. 1364, a change to(^ place of all 
the barons> and principal officers of the Exchequer, and 
the chief and second justice, and the keeper of the rolls, 
in the Common Pleas. 

By a requisition of the magnates and conunons of Ire- 
land, an inquirition was held, and the jury found that all 
men having corn and other necessaries on hand, could 
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without injury to themgelves, sell them at the following 
rates N-* 

A crannock* of wheats 8 

■ ■■ oats, 4 

barley, 5 4 

wheat meal, 9 4 

oatmeal, 6 

beans, 6 

peas, r 6 4 

salt, 6 

charcoal, 2 8 

A stone of iron, 10 

And in consequence a proclamation issued to the sheriffs 
of Meath, Louth, and Dublin, prohibiting the sale of any 
of those articles at a higher price under pain of forfeiture, 
dated the 8th of April, 1364 

It appears by the Close Roll, (1 Ric. II.) that a parlia- 
ment was held at KWcenn^^ die Jam in crasHno cinerumj 
40 Edward III. when the officers of the exchequer peti- 
tioned Lionel, duke of Clarence, the lord lieutenant^ thai; 
the exchequer should be removed from Carlow, where it 
was in danger fr(»n Irish enemies and rebels, to Dublin. 
It was ordained by the prelates, peers, and commons of 
Ireland, that it was a place unfit for the custody of the 
exchequer, and that the allowances to the judges and 
officers were totally inadequate to their support, praying 
an addition; the king agreed to allow above their ancient 
fee:— 

* A ciaimock was iute«n bwbels or iwo quarlen. 
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To the chancellor of the Exchequer^ 5 marks. . 

I ■ chief baron^ 20poand«« 

-^—— second banm, 10 marks. 

■ third baron^ 10 marks. 

chief chamberlain^ 10 pounds, 

■ second chamberlain^ 10 marks. 

chief ingrosser, 10 pounds. 

second ingrosser^ ...••,•....• 5 marks. 

■ clerk of the Treasury^ writing the 

rolls and tallies^ 5 marks:. 

i king's attorney^ 100s. 

chief remembrancer^ SOs* 

second remembrancer^ ;••• 50s. 

— -— the summonister^ 4 marks. 

n chaplain for saying divine service 

in the chapel of the exchequer^ 50s. 

■ I marshall and door-keeper> 5 marka^ 

On the 20th Feb. IS67, it was represented to the king, 
by the prelates, magnates^ and people, that many person^ 
had been excessively and unduly amerced by, and great 
abuses had taken place in the office of clerk of the market, 
who made joumies through the country^ and charged exor- 
bitant fees even where they did not examine the weights 
and measures. The king directed that no fees should be 
charged or enforced, but those payable in Sngland^ an4 
which should be moderate. 

It was also represented to the king, and his great 
council^ by the prelates, earls, and barons^ and the con^ 
mons of Ireland, that the Irish, and other enemies and 
rebels^ rode over the country in hostile array^ oommit-s 
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ting homicides^ robbery^ arson^ pillaging^ and despoiling 
the monasteries^ churches^ castles^ towns^ and fortresses.^ 
without reverence of Grod^ or holy churchy to the great 
shame and disherison of the king^ by which the said land 
was likely to be totally lost^ unless an immediate remedy 
was supplied. Upon which the king^ feeling acutely the 
distress and suffering of his people of Ireland, directed a 
general parliament to be summoned, to meet at Dublin^ 
on Monday^ before the feast of the invention of the Holy 
Cross^ (3 May^) last past^ when the matter being duly^ 
and at lengthy debated^ it appeared to the parliament^ that 
the evil could not be redressed^ or the land saved^ un- 
less the earls^ nobles^ and others of England^ who had 
lands in Ireland^ either in person, or by individuals 
equally influential to represent them, with array of war, 
came to Ireland to recover their possessions, drive out the 
enemy, and secure the state of the king and the rights of 
his crown, without further delay. That, at the first con- 
quest of Ireland, divers noble possessions, lands, seignories, 
and inheritances, were granted to many noble persons 
and others in the realm of Ireland, on condition of their 
constant residence there with their Jamil^ and estabUsh" 
mentSj to support and defend the said conquest against all 
impugners thereof, which they were bound to do by their 
fedth and allegiance. But that the said lieges, for the most 
part, dwelt in England and elsewhere, drawing their re- 
venues and rents from Ireland, without defending the 
same, or improving the country, contrary to their dut^^ 
by which the whole of those evils were brought on the 
country. And the parliament having unanimously agreed 
to this representation, certified the same to the king under 
the great seal. 
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'^ The Icing having Acertained that since the said repre* 
aentation^ these evib had been greatly increased and 
multiplied^ and taking the same into his most serioos con- 
sideration^ by the advice of the pe^rs^ dokes^ earls, barons, 
nobles, grandees,* and sages of his conndl, assemUed in 
his presence, and of his certain science and ro^al mdho' 
rity^ accepted and agreed to the advice of the said parliih 
ment, and seeing the profound and great necessity of the 
matter, lest the said land should be lost and destroyed, 
declared and ordained, that all persons, whatsoever their 
state or degree, who held or claimed to have any Icnrdships, 
lands, or other possessions in Ireland, should go and dwell 
therein, with their families and establishments, and with 
men at arms and others, according to the extent of their 
estates, without any excuse or delay." 

" And if there be any great necessity, or other urgent 
cause, to prevent any such person going, it shall be debated 
before the king and council, and if allowed to be abseit, 
he shall send some one in his place with sufiidait 
force, according to his estate ; and if any person whatever 
neglects to attend with a proper force, he shall forfeit 
and be disinherited of all his lands, seignories, posses- 
-nous, and inheritance, within the said land of Ireland, 
whatever be his state, degree, or rank, which shall be at 
^e free disposal of the king, and as he shall think best 
for the defence of the said land, notwithstanding any 
claim or contradiction in time to ccnne." t 

This is a most minute and particular statement of th^ 

* Graunta. f Claq8,42 Edward III. m. 4, d. T, I|. 
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manner of enacting laws at this period^ and is^ therefore^ 
of great value ; all the stages are pointed out and marked 
with accuracy. The prelates and magnates of Ireland 
make a representation to the king^ who then directs the 
parliament of Ireland to assemble, and advise as to the 
remedy necessary to rectify the evil ; they certify it to the 
king^ who assembles his English council^ consults with 
them thereon, and then enacts the law. No proceeding 
could be more solemn, or better suited to the emergency. 
The system of absenteeism seems ever to have been the 
bane of Ireland. 

The mayor and citizens of Dublin petitioned the king 
against William de Wyndesore, the lord lieutenant, al« 
ledging that he, by the king's writ, had summoned twelve 
citizens of Dublin to Kilkenny, and compelled them to 
remain there until they paid him two hundred marks- 
had also summoned Edmond Berle, and seven other dti« 
zens of Dublin to Limeridc, and kept them in that city 
until he had extorted £rom them a large sum of m<mey-«< 
in the parliament held at Baldoyle, he had imposed on the 
city a tallis^ of two hundred marks, with many other 
fines and intolerable impositions. A like complaint was 
made by the msjor and burgesses of Drogheda, whereup(»i 
the king, by his writ, commanded the lord lieutenant to 
return the mcmey thus unjustly extorted.* A writ was 
also issued to the barons of the Exchequer directing 
that the citizens should be discharged ^rcrni the payment 
(tf said sums, and another writ reprimanded Wyndesore 
for these acts. 

» Rot. Claui. 45 Edward III. TvL. 

X 
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These camplaints agtinst Wyndesore^ being followed 
by others from the oommimities of the counties of Dab- 
lin^ Meath^ Louth^ and Kildare^ he was recalled^ and 
Robert de Assheton^ the chancellor, and Sir Robert Pres- 
ton, the chief justice of the court of common pleas, 
were directed to inquire into the charges preferred against 
him, who accordingly held inquisitions thereon, the find* 
ings of which were transmitted to the king, and are now 
in the Tower of London, the substance whereof is as fol- 
lows :— 

1373. — *' On Friday after the feast of the Ascension in 
this year, the- commissioners summoned a jury at Dro- 
gheda, who after examining witnesses, found that the 
said Wyndesore had, with the advice of Thomas, arch- 
bishop of Dublin, James de Pykeryn, and Edmond 
Laurence, in the 43d year of the king, imposed a tax on 
the commons of Meath, of 6s. 8d. on each carucate of land 
in that country against their will, and levied the same by 
extortion^ That at Tamelyn he imposed a talliage on the 
commons of Meath, of a crannock of wheat and a cran- 
nock of oats on each carucate of land, levied the same 
for the use of the said lieutenant, and carried it to 
Naas, except the collections from the baronies of Mor- 
galyn and Slane, which were carried to Drogheda, receiv- 
ing for each crannock of wheat 5s. 4d. and of oats 3s. 4d.; 
a crannock of wheat being then worth in Meath more 
than 88. and of oats 5s. all which was appropriated to the 
use of the said lieutenant, against the will of the faithful 
people, and that there were then 520 carucates of arable 
land in culture in Meath. 

''The jurors farther say, that John Hoke, who was ap- 
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pointed to receive the com at Naa% measured it by an 
excessive measure^ by which the crannock of wheat of 
Meath^ measured by just measure^ was deficient a bushel, 
and of oats two bushels. Thej tAso say, that at the par- 
liament held at Dublin before the said lieutenant, on the 
morrow of the close of £aster, 44 Edward II. James de la 
Hyde and John Fitz-Jokn of DelviUy were elected knights 
for the commons of Meath aforesaid, who were instructed^ 
before their going to the said parliament, on no account 
to agree to the grant of a subsidy, because of the great 
impoverishing of the country by the incursions of the Irish. 
But when they came to Dublin, and saw that Roger 6er«- 
non and Richard , knights, elected by the county 

of Louth, had been imprisoned by the said lieutenant^ 
because, in the name of the county of Louth, in the said 
parliament, they refused to grant any subsidy; fearing 
that the lieutenant would imprison them also, they agreed 
to grant, in the name of the said commons of Meath, to 
the aforesaid lieutenant, a mark out of each of the 520 
carucates of land in the said county of Meath, which 
money the said lieutenant levied by extortion. 

^' Item — They say that at the parliament at Kilkenny, 
before the said lieutenant, on the morrow of the Epiphany, 
44 Edward III. Simon Cusack, and John , were 

elected by the commons of Meath as their knights, who 
faithfully agreed and promised not to grant any sub- 
sidy, or talliage, and, for two or three days, refused a 
subsidy for the said county; but, afterwards consented 
to grant, for the said county, 6d. to be levied out of 
every pound of the goods of the said county, and it was 

x2 
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afterwards levied against the will of the commons of said 
county. 

'^ Item — They say that G^rge Telyng^ who being in- 
dicted and convicted of divers felonies^ i|nd delivered^ as 
^ clergyman^ to the binhpp of Meatl^ was allowed to fine 
to the king 100 m^ks for a par4on^ 1^ Jf^mes de Pykeriog, 
the chief justice^ who also r^ceiv^ 500 marks^ i^ a brib^^ 
for his so avoiding justice* 

^^ Itemr-They say^ that at the parliament at Balydoill^ 
held on the octaves of the Holy Trinity^ in the 45th 
Edward III. there was not in the place, ^y build^g, but 
£| small chapel^ lyl^erein the parliament was held^^ with the 
intention that> as the cojmmons of Ireland^ who ought to 
be called to the said ps^liament^ could not find lodging 
or other necessary accommodation there during their 
stay^ they xnight the more quickly gr^t tl^ subaidy re« 
quired of the prelates^ magnates^, and commons^ for the 
support of the king's war ; and, alth(xugh th^ sftid, oom^ 
mons excused themselves fpr two or three days £rom 
granting a subsidy, yet, being worn out by the tedious 
stay in that inconvenient place, they . granted to the - king 
£2000. — ^£500. of which was to be levied in the county 
of Meath, but the oommons being unable to support the 
heavy burden, sent Stephen Bray, as their messenger, tg 
complain to the Ipng ai^d council in j^nglaud. 

'^ Item — That at the parliament at Kilkenny, in the 
^5th year of the Jung, certain letters were by coerdw 
i^igned by the prelates, magnates, and commons^ stati^ig 
that they had of. their free will granted a subsidy, and 
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Johii Prout> member for M eath^ was compelled to sign 
it against hi^ T^ill. 

" Item — They say that said James Pykering, chief jus- 
tid^, iMc^ivM s^ bribe, in the 44th yfe^ of tl^ kilig, of 10 
r&mkA at Trim, fronti John Drake, to excttse hun ftdiAt 
being hi^d)^ a knf^t ^inst his will, and 10 marks from 
John Justice, for a respite from beitig hanged. 

Item— ^They say that John Northampton, deputy' to 
Henty Coventry, marshal of Ireland, on Wednesday after 
the fea^t of St. George, in the 44th of the king, t6ok 
from Sir John Hussey, wlio^ had been committed to his 
6nbtody, ten in^rks for mitigation of the severity of the 
jirison, and from Adam de la Mare^ twenty coWs fot the 
same; and divers other sums and gifts from other persons, 
by extoirtioti." 



J I 



^ btlifer ihqtiisltidxis weriB held, by which' it was found 
tMt WQli^ d^ Wyndesoifo, lord lieutenant of li'eland, 
held a parliament at Dublin, on Mdiiday next, after thfe 
feast of St. Peter ad vincuhj 43 Edward III. (1 Aug.) 
1369, Walter Mylys, havn^ been selcicted to repriBsent 
Drogheda in Louth: the said IreuienahU, by t£e ad^ 
vice of Th6m[&, archbishop 6f DublJA, Stieph^n, bishop 
of Meath, then lord treasurer^ aii'rf Sir ^drii^B de'Py- 
keryn, kidght, imposed certafii i&ew ctislionl^^ oh' iinei<- 
ehandisc^ Sported from Drog&eRi^^ l!o the pirts 6i YMkhd; 
as well as to fdrei^ parts, againist ihe will' ;6f tlie' ^sAfd 
Wdteir/wfto was dected by the tiiftyor and cotoridns of th6 
aforesaid to#n, as weH as of th^ Cbnmfron^ dhd merdliant^ 
thereof, from the 8th of August foHowittg to the fSeast of 
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the Purification^ in the 45th year of Edward III. 1371> 
which were levied accordingly by Roger Leonys^ customer, 
and John White, comptroller. 

That the said William de Wyndesore, held another par* 
liament on Monday after the feast of Easter, 1370^ (41 
Edward III.) when John Fulpot and Walter Mylys, were 
elected to represent Drc^heda in Louth, in the said par- 
liament, who refusing to grant a subsidy, the lord lieute- 
nant by a writ, in the king's name, commanded the mayor 
and bailiffs of the said town, and the senesdials and 
bailiffs of Drogheda, in Meath, in 'their proper persons, 
with twelve of the most honest men of the said town, to 
appear before the said lieutenant on Monday after the 
feast of the Ascension, who thereupon attended, and were 
not suffered to depart, until they had granted him iE40 ; 
and that they paid to James Pykeryn, one of the privy 
council of the lord lieutenant, 40s. for his good services 
with the said lieutenant, which sum of 40s. was paid to 
Simon Charwelten and Roger Leonys, who were appointed 
by the lord lieutenant to receive it 

On the great roll of the Pipe of Ireland of this year, 
is an account of the new customs granted by the parlia- 
ment held before William de Wyndesore, lord lieutenant 
of Ireland, by the prelates, magnates, and commons of 
Ireland, for the salvation of the said land, on the following 
articles : herrings, and other sea fish, great and small, 
salmon, wine, beef, pork, all kinds of bran, beans, pease, 
barley, hastimel, salt, skins of horses and oxen> pilefelts, 
doth, both linen and woollen, and all other merchandisej 
by Roger de Leases^ collector in the city of Dublin^ Dro- 
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gheda^ and the adjoining counties of Louth^ Meath^ Kil- 

dare^ and Waterford^ &c. from the 8th August^ 43 Ed. III. 

to the 21st Jan. following, viz :— 

Dublin city, £40 9 7i 

Drc^heda, 11 7 Of 

Carlii^ord, 8 

Waterford, 16 3 9 

From the 21st Jan. 43 Edw. III. to 20th May following : 

Dublin, 18 18 6 

Drogheda, 7 8 4 

CarHngford, 11 1 2i 

1372.— -Writs for a magnum concilium^ are on the close 
roll of this year> to the following effect :— " Rex venera- 
bili in Christo patri Thomse, eadem gratia archiepiscopo 
Dublinii, salutem. Quia quibusdam certis de causis, ssd- 
vationem et defensionem terrae nostrse Hibemise spedialiter 
concementibus, magnum concilium nostrum, apud civitatem 
Dublinii tenendum, die Mercurie proximo post festum 
cathedra Sancti Petri, proximo futuro, duximus ordinan- 
dum, vobis, in fide et delectione quibus nobis tenemini, fir- 
miter injungendo; mandamus, quod, omni excusatione ces- 
sante, aliqui duos procuratores sufiicientes pro decano et 
capitulo ecdesisB vestrge cathedralis, dictis die et locis 
nobiscum personaliter intersitis, ad tractdndum et concor- 
dandum super hiis que circa utilitatem et tranquillHatem 
fidelium legiorum nostrorum, deodanti ibidem contigerit 
ordinare. Et hoc nullatenus omittatis nee in aliquo pec- 
cetis contra hoc breve. Teste, apud Dubliniam, 

xiii. die Pebruarii." 

Similar.writs were directed to the archbishop of Armagh, 
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tlie biibopt of Meath> Kildare^ Goncnr^ See. and die abbot 
of St Thomas tbe martyr, Dablin, aod WOliam Taay, 
prior of the hospitalof St. John, but omitting the danse 
of the proxies. 

Writs of similar impcnrt were directed to the earls of 
Kildare and Ormond, with an additional danse respecting 
certain discords arisen in Leinster. 

Writs were also directed to the sheriff^ of Dublin, to 
cause to be elected by common consent, two of the best 
and most sufficient men of the county, who should have 
^ plenum potesiatem pro eadem tommundaie ad tractwv' 
dum et concordandum,*^ See. and als6 the^t he should sum^ 
mon the Jbllomng twenty indMdunh byname:-^ 
Sir Thomas Talbot, knt. John Talbot of Moyes, 

Nicholas , Rfchard Rush, 

Rich. Cruys of Kilsalghan, JdinTyitellof Powerstown, 
Jdhn de la Felde, Thomas B6tiller, 

Michael Darcy, Reginidd Bladcburn, 

Geffrey Bruere, Richard Grays, 

John CrUys, Rdgiar Urid,' 

Wdter Wodelbck, John Wellyng, 

Reginiald T&lbot, Robert May%, and ' 

John Fitz-Rery, Ribhard \¥lkite of Kllkster, 

<<^ fide^ei Ugeantia ^itoj^tf ^^evieiiftif'^iind^ pettdt^ of 
one hundred marks. And further, to make proclamatiOT, 
that they, ahd' all other the kin^s Uege9, should b^ at H^ 
berty to go to Dublin on th6 same btisinesft, isnd return at 
their pleasure. 

Similar writs were directed io the sherHb of eounties, 
and the seneschals of liberties following :•« 
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The sheriff o£ the cross of 
the liberty of the same, to 
viduals : 

Sir Wm. de Loundres^ knt. 
Sir Simon Cusack^ knt. 
Sir Walter Cusack^ knt. 
Sir N. Castlemarten^ knt. 
Sir Thomas Tuit, knt. 
John Fitz- John^ ' baron of 

Sir Thomas Brown^ knt. 
Sir John Barneval^ knt* 
Sir Thomas Vemaill^ knt. 
John de Troy^ clerk^ 
John Fitz-Richer^ 
lUchard Dardyz^ 
William G^lding« 
Mieler Petit, 
Simon Cruys, 

Henry Betagh of Moynalty, 
Greorge Telyng^ 



Meath^ and the senescharof 
summon the following indi-* 

John Drake, 

Thomas Duffe of Rahode, 

John Bellew, jun. 

Richard Stokes, 

John Fitz-Mathetr, 

Nicholas Wythington> 

Richard Rede, 

John Pety t, 

John Delamer, 

Richard Readilsall, 

John Haughton, 

John Feipo, 

John Gusack, 

Walter Dexcester, 

Laurence Petit, 

Richard Dexcester, 

John Corbally, 

John Rodypak. 



The AxanS of Louth was directed to sunmicm 
Ridi. Taaffe of Balybri^an, Robert QermHi of Rathbrist, 
Jdboi Glynton, Geffrey White, and ten 

John Haddesor, others. 

The sheriff of Kildare, 
Sir Robert Calf, knt. William WeUesley, 

Oliver Fitz-Eustace, Jobn Fitz^Eustace, 



* Thn John Fits- John, was oae of the knights of the shtre for 
Meath» in the porUanient held in Dublin, 44 Bdward III. 
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John Rochford^ Bartholomew Etdy^ 

John Cress^ The abbot of fialtinghiss^ 

Henry Kent^ Henry de la Bere. 

The mayor^ seneschal^ and bailiffs of the town of Dro- 
gheda^ 

Richard Mole^ William JSymkok^ 

William Roth^ John Ashewell^ 

Nicholas Fitz-Hugh^ Thomas Ashe. 

The mayor and bailiffs of the city of Dublin^ were di- 
rected to summon the twenty-four jurats of the city^ and 
also to elect two of the best and most sufficient citizens. 

On the same roll^ m. 138^ is a writ to the sheriff of 
Louth^ Xo cause to go to Drogheda^ all the best and most 
sufficient men of his bailiwick^ and also from each cantred^ 
or hundreds of the same^ ad tractandumy &c. 

Notwithstanding the charges and proceedings against 
William de Wyndesore, some of which were evidently 
groundless^ he was again sent over to Ireland^ as lord 
lieutenant^ and by writs^ tested by the king at Westminster^ 
4 March^ 1374^ directed to the mayors and bailiffs of Dub- 
lin and Drogheda^ and the sherifis of Dublin^ Meath, 
Louth^ and Kildare, and the seneschals of Drogheda^ 
the subsidies^ granted at the parliaments of Dublin and 
Baldoyle^ were directed to be collected^ and power was 
given to the lord lieutenant to enforce payment. 

1374. — On the close roll of Ireland of this year^ is a writ 
to the archbishop of Dublin^ to the following effect :— 
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" Qaia certis de causis nos et statum terrse nostrie Hi* 
bemise, concementibus quoddam magnum condHum^ apod 
Dubliniam^ die Sabbati in Vigiliis S. Trinitatia, &c." 

Writs were also directed to the archbishop of Armagh^ 
and the bishops of Meath^ KiJdare^ and Leighlin ; to the 
abbots of Mellifont^ St. Thomas the martyr^ and the 
Blessed Mary^ of Dublin, the prior of Louth^ the prior of 
the church of the Holy Trinity Dublin^ Master Walter 
Crump^ archdeacon of Meath^ the prior of Gonall^ and 
to the following laymen :— - 



Maurice Fitz-Thomas^ earl 

of Kildare^ 
William de Loundres^ knt. 
Patrick de la Freigne^ knt, 
Simon de Cusack, knt, 
Robert de Preston^ knt. 
Nic. de Garthmarten^ knt. 
James de la Hyde^ knt. 
Thomas Tuyt^ knt. 
ILCalf, baron of Norraghij 
J.Hussee^ baron of GaUrim^ 
John Bellew^ 
lUchard Plunket^ 
John Tyrrell, 
Oliver Fitz-Eustace, 



William Wellesley, 
Walter L'Enfaunt, 
Adam de Lyt, 
Thomas Cruys, 
William Boltham, 
John Gref, 
Roger Gemon, 
Philip Haddesore, 
Geffrey Whiteof the Warde, 
Richard Taff, 
Thomas Talbot, knt. 
Nicholas Howth, 
Geffrey Travers, 
Michael Darcy. 



Writs were also directed to the sheriffs of Dublin,Louth, 
Kildare, and Garlow, and the county cross of Meath, and 
also the seneschal of the liberty, to direct them to cause to 
be elected two sufficient men for each, and also to the 
mayor and bailiffs of Dublin and Drogheda, and the pro«> 
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wost and bailiffs of Dundalk^ to elect two citizens for th6 
former> and two burgesses for each of the two other towns. 
This was a council for Leinster oidy^ no one being sum- 
moned out of that province. 

* The foregoing are all the writs of suiiimons to the ma^ 
§Ui concilia on the Irish Cloie RoUs^ and they exhibit a 
distinct character in those councils frmn the parliaments^ 
mr general assemblies of the kingdom. In this same year^ 
48th Edward III. 1374^ a parliament was held at DnHin^ 
to which were summoned the archbishops of Armf^h^ 
Dublin^ Cashel^ and Tuam> and the bishops of Kildare^ 
Leighlin> Fems^ Ossoirj, Lismore and Wat^rford, Cork^ 
Limerick> Elmly^ Ardfert^ Killaloe and Down^ the viCar- 
general of Meath and Cloyne^ and the ke^r of the 8pi<^ 
ritualities of Ross^ eleven abbots> and five priors; the 
earls of Ormonde Kildare^ and Desmond^ aiifd thirty- 
nine barons ; the sh^ffs of Dttblin^ lOlda^^ Lonth^ 
Waterford, Cork, and Limerick; the firteiieschals and 
sheriifs of the crosses of Ulster, Meath, Wexford, Tip- 
perary, and Kcfrry ; the mayors> &c; 6f DubliH, Wa- 
terford> Coirk, liimerick, Drogheda, and the sovereigns of 
Youghal, Kinscde, Ros», and Wexford, were directed ^ 
cause repres^iitafives to be elected for their respective 
bailiwicks. Among the barons summoned to this paxlia^ 
ment, will be found many of those suinmoiied by tin^ 
sheriffs to the magnum concilium, 

dlty after the octaves of St. Mi(^ael> at whic^ Sit Nicholas 
Dagworth produced certain lett^^ patent fi'oni the kii^, 
tested at Westmu^ter by the king himself, lOlh Jioke, 
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49 Edward III. which were read in the parliament^ ad-^ 
dressed ^^ to all archbishops^ bishops^ abbots, priors^ earlt^ 
barons J knights^ citizens, and burgesses, and all the com^ 
munity of Ireland ^^^ reciting, that great expenses had been 
incurred by the king in the defence of Ireland^ without 
any profit in return^ and that the council of England had 
determined to have the matter laid before the parliament 
of Ireland^ and sent Sir Nicholas Dagwortb for the pur«> 
pose^ that every man, according to his abitity,' should 
bear his reas<Hiable sh^e of the burdens, but it does not 
appear to have produced any good result, . . ., 

• 

The king, by a general writ, tested at Westminster, the 
6th of August, notified that he had not authorised James 
le Botiller, the lord justiciary, in his general commission 
to pardon treasons^ felonies, and other offences, to include 
prelates and earls, who had committed crimes, by whicl^ 
they were liable to loss ei life or limb, but liad reserved 
to himself, the trial, judgment, and punishment of pre^ 
lates and earls> who were not, therefore, to be Isrought before 
the lord lieutenant for such offences. 

* . . . . 

By an entry on the Patent Roll of the chancery of Ife^ 
land, of the 51st Edward III. it appears that Sir Walter 
L'Enfaunt, knt. had been summoned to the parliament 
lately held in Dublin, as a tenant by barony, and not hav« 
ing attended was heavily fined* He {beaded that he was 
not a tenant by barony, and, therefore, ought not to iiave 
been fined for non-attendance on the parliament, which 
having been inquired into, and he not being found a tenant 
\ij barony,^ was quit of the penalty. 
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^' WaUero JJEnfaunt, miUte de exonerando. 
** Rex thesaurario et baronibos de Scaccario suo £US)er« 
Hiae salutem. Supplicavit nos, per petitionem snain^ josti- 
ciario et aliis de consilio nostro in terra nostra de Hibemia 
exhibitam^ dilectus et fidelis noster Walterus L'Enfaunt> 
miles> ut cum ipse^ tanquam tenens per baroniam, pro eo 
quod non venit ad parliamentum nostrum apud Dubliniam 
ultimo tentum^ prout per breve nostrum summonitus 
fixity graviter amerciatus extititerit^ ubi ipse tenens per 
baroniam nunquam extitit^ prout per quandam inquisi- 
tionem inde ad prosecutionem ipsius Walteri super pre- 
missis^ coram prefato justiciario nostro captam est comper- 
tnm^ sibi amerciamentum predictum pardonare de gratia 
nostra dignaremus. Et quia per prefatum justiciarium 
nostrum recordatum et testificatum existit^ quod per in- 
quisitionem predictam^ ad petitionem ipsius Walteri^ ut 
predicitur captam est, compertum ipsum Walterum per 
baroniam nullatenus tenere, et non est juris seu consuetu- 
dinis in dicta terra nostra bactenus usitate quod aliqai^ 
qui per baroniam non tenuerunt^ ad parliamenta nostra 
summoneri^ seu occasione absentie sue^ ab eisdem amerciari 
deberent; de gratia nostra speciali pardonamus eodem 
Waltero amerciamentum predictum. Et ideo vobis man- 
damus quod demanda quae erga ipsum Walterum^ ratione 
amerciamenti predicti^ per summonitiones scaccarii predicti^ 
indies fieri facias omnino supersedere^ et ipsum inde eiga 
nos totaliter exonerare et acquietum esse facias. Teste, &c 
apud Cork xii. die Junii. Per petitionem de consilio." 

L'Enfaunt was summoned to parliament, and neglecting 
to attend, was fined, but as be did not awe the service of 
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giving counsel hj the tenure by which he held his lands^and 
was not one of the suitors in the king's courts the arner* 
ciament and fine were remitted^ '^ became it was not the 
law or custom of Ireland hitherto in use^ to summon to 
parliament^ or for such neglect^ to Jine any one who was 
not by his tenure bound to attend.*^ Had L'Enfaunt^ 
however^ attended^ and taken his seat^ although not a 
baron, he would have become a lord of parliament^ and a 
peer of the realm. 

It would^ therefore^ appear from this interesting and 
curious document^ that the crown^ (after the final settle- 
ment of the parliament into lords spiritual and temporal^ 
and knights^ citizens^ and burgesses^) considered itself en« 
titled to the service in parliament of those whose ancestors 
were bound by their tenures to attend the aula regis of 
the early Norman monarchs, and amerced them if they 
neglected to attend. But it is clear from this document, 
that a person not a tenant by barony in the 40th year of 
the reign of Edward III. might refuse to attend the king's 
summons to parliament, and to become a peer* 

On the Great R^U of the Pipe of the 14th Hen. VI. in 
the account of the liberty of Ulster, from 3 Edward III. 
to the 14th Henry VI. are the following entries of 
fines — 

'^ Hugo Byssett, 100s. qiua non venit ad parliamentum 
anno regni regis Edwardi tertii, 50 tent. 

" Henricus Savage, miles, 100s. pro eodem. 

^^Senescallus libertatis Ultoniae quia non retornavit breve 
dicto parliamento. 

'* Johannes prior domus Sancti Patricii de Down, 4 lib." 
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The public transactions of Ireland^ in the reign of 
Edward the Thirds supply much valuable information^ 
respecting the nature of early parliaments. The ordi- 
nances issued during this reign^ exhibit in the strongest 
and most palpable manner, the valuable nature of those 
documents which exist on the rolls in the Towot of Lon- 
don, and have not been printed in the early volumes of the 
Fcedera^ and the loss of materials the historian has to de- 
plore on that account. 

Drogheda sent to the parliament, on one occasion, one 
representative, on another twoj on another threcy or Jbur; 
the inference to be drawn from this circumstance is, what 
has often been alluded to, that to obtain their consent to 
taxation, was the king's great object in calling the repre- 
sentatives of the commons together; he was particularly 
anxious they should possess sufficient power to grant; and it 
was not at all important, wh^her one or more were called, 
as long as they were empowered to act for the whole of the 
oommunity they represented. It also appears that each 
representative frequently made a grant specially for his 
own constituents, different from that made by other mem- 
bers of the commons, and that they did not always join in 
a grant to affect the whole nation. It is also evident, 
that at the parliament at Baldoyle, the lords and commons 
sat all in one room, there being but one small chapel there. 
Such a room would accommodate the parliaments of those 
days, which did not generally exceed one hundred persons, 
including the lords, commons, and the king's council. 

It is also clear, that the chief governors of those days, 
were very limited in their powers, with respect to^ legisla- 
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tion^ and that they could not call parliaments^ or exercise 
other high and important royal jurisdiction^ without the 
special authority and instructions of the king in council 
from England. This is evident^ from the tenor of all 
writs, letters patent, and other official documents, which, 
moreover, show a jealous anxiety to prevent the lieute- 
nants, or other chief governors, from exceeding their 
powers, which were too generally too weak and insuffi- 
cient to enforce respect for their authority ; as Sir John 
Davis observes, the country was never completely subdued 
into submission to the laws, till the reign of James the 
First. After the death of Edward the Third, the Eng- 
lish power in Ireland gradually wasted away to a shadow 
of what it had been, and continued to do so till the reign 
of Henry VII. 
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CHAPTER XIIL 



COUNCILS AND PARLIAMENTS OF IBBLAND FROM 
RICHARD II. TO RICHARD III. 

Bt ^vrits, dated 22d January^ ^377^ 1 Richard IL a 
parliament was summoned to meet at Tristledermot^ on 
Monday^ post festum dnerum. The writs directed to the 
archbishop of Dublin^ and the rest of the bishops^ com- 
manded them to appear in their proper persons^ and not by 
proxy, but sufficient proxies were to be sent by the dean 
and chapter, and the rest of the clergy of the diocese, 
having full power to treat, agree, and consent to certain 
articles to be declared to them on the king's behalf. Si- 
mUar writs were directed to the archbishops of Armagh, 
Cashel, or his vicar^generaly the archbishop of Tuam, 
the bishops of Meath, Kildare, Leighlin, Ossory, Ferns, 
Lismore and Waterford, Cork, Limerick, Ardfert, Killaloe, 
Emly, Elphin, Down, Killala, Kilmacduagh, Clonfert, the 
eustodee of the spirituaUties of Ross, the bishops of Con- 
nor, and Cloyne, to the prior of St. John of Jerusalem, 
the abbots of St. Thomas the martyr and of the blessed 
Virgin Mary of Dublin. Mellifont, Dunbrody, Albu 
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Tractu^ Baltinglass^ Tyntern^ and Magio^ and to the prion 
of the Holy Trinity of Dublin and of Connall. 

The lay peers summoned were 

James le Botiller^ earl of Simon de Cusack^ knt. 

Ormonde William de Londres^ kn|. 

Maurice Fitz-Thomas^ ewrl Walter de Cusack, knt. 

of Kildare, Hugh Byssett^ knt. 

Gerald Fitz-Thomas^ earl of Henry Savage^ knt. 

Desmond^ Thomas Tuyt^ knt. 

David de Barry, knt. Thomas Vernayll, knt. 

Richard de Burgo, Robert Calf, knt. 

Thomas Fitz-John, knt. Thomas Clifford, knt. 
Patrick de la Freign, knt. 

Similar writs were directed to the following persons who 
were of the king's council :«- 
Sir Robert de Preston, knt. John Keppok, 
Stephen Braye, Richard Plunket. 

John Tyrrell, 

Similar writs were directed to the following persons : 
J\ Hussey , baron of GaUrim^ Nicholas le Poer, 
Maurice Fitz-Richard, Jno. Fitz- William de Barry 

Richard oge de Burgo, Geffrey de Laund, 

John Roche de Fermoy, Mathew Fitz-Henry, 

Thomas oge Botiller, Maurice D'Excestre. 

W'. Bermingham, of Athenry , 

Writs were also directed to the sheriffs of the counties 
of Dublin, Louth, Kildare, Clare, Catherlogh, Water- 
ford, Wexford, Cork, Limerick, and to the seneschals 

T 2 
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of the liberties of Meath^ Ulster^ Kilkenny, Tipperary 
and Kerry, to cause two knights to be elected for each of 
their said counties and liberties, and the crosses or church- 
lands therein. 

Writs were also directed to the mayors and bsulifl^ of 
the cities of Dubh'n, Waterford, Cork, and Limerick, to 
elect and send each two citizens, and to the mayor and 
bailiffs of the town of Drogheda, and the sovereigns and 
provosts of the towns of. Kilkenny, Ross, Galway, and 
Athenry, to elect and send each two burgesses. 

On the Close Roll of this year, 1 Richard II. is the fol- 
lowing entry : — 

^' Nomina et amerciamenta prelatorum et aliorum qui 
non veniebant ad parliamentum tentum apud Tristle- 
dermot, die lune proxima post festum cinerum, anno pre- 
senti, prout per breve domini regis habuerunt in man- 
datis, videlicet : 

Archiepiscopus Tuamensis, c lib. 

Episcopus Imolacensis, c. marc. 

Elphinensis, c. marc. 

Alladensis, c. marc. 

Duacensis, c. marc. 

Custos Episcopatus Rossensis, c. marc. 

Decanus, capitulus, et clerus Cashelensis, 

propter inhabiUtatem procuratorum ad 
con^arendum pro its in eodem parliO' 
mento xl. solidos. 

Ricardus de Burgo, miles, x. marcas. 

Simon de Cusak, miles, xi. solidos. 

Walter de Bermingham, de Athenry, ••• c. solidos. 

Milerus D'Excestre^. xi, solidos." 
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It is not easy to account for the difference in the amount 
of the fines on these latter individuals^ unless it arose from 
their having attended on some occasions during the ses- 
sion^ and departed without permission^ but this is mere 
conjecture ; there are not^ I believe^ any acts or ordinances 
of this parliament extant. 

A parliament was held in the third year of Richard II. 
in which a statute was enacted^ granting to the king two 
thirds of the profits of all the estates^ whether lands^ rents^ 
benefices, or offices, and all other possessions whatsoever in 
Ireland, of all persons who, -without the king's license, re- 
sided out of Ireland, and compelling those who possessed 
castles or other fortresses, to have in them a garrison ca- 
pable of their defence, on pain of forfeiture. Young per- 
sons at school, the universities, or the inns of courij for 
instruction only, were excepted from the operation of this 
law. This act is frequently referred to in the subsequent 
^records, but I h^e not been able to discover a perfect 
copy. 

Writs are on the Close RoU of the 4th year of Richard 
the Second, summoning a parliament at Dublin, to meet 
on Saturday, the morrow of All Souls. They are directed 
to R archbishop of Dublin, to appear in propria 

persona, and direct the dean and chapter to send two 
^Toxies^concordandum^consentiendumjiet consilium vestrum 
impendendum. Similar writs were directed to the arch- 
bishop of Cashel, or his vicar^general, the archbishop of 
Tuam, the custodees of the spiritualities of the archbishop 
of Armagh, and the bishopric of Meath ; the bishops of 
Kildare, Leighlin, Ossory, Perns, Lismore and Water- 
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f<Hrd^ Cork^ Limerick^ Cloyne^ Clogher^ Ardfert^ Killaloe^ 
Einly^ Elphin^ Down, Killala, Kflmacdoagh, Clonfert, 
Ross ; the bishops Ciuaensis,* of Raphoe, Brefliiy^ and 
Deny ; the prior of 8t. John of Jarosalem, the abbots of 
St. Thomas, near Dublin, the Blessed Mary, Dublin, 
Mellifonte, Baltinglass, Dunbrody, Alba Tractu, and 
Magio, and the prior of Coiinall. 

The lay peers summoned were 

James Butler, earl of Or- Simon de Cnsak, knt. 

mond, Walter de Cusak, knt. 

Crerald Fitz-Maurice, earl Hugh Byssett, knt. 

of Desmond, Henry Savage, knt. 

Maurice Fitz-Thomas, earl Thomas Tuyt, knt. 

of Kildare, Thomas Vemayle, knt. 

William de Loundres, knt. Edmund Hussee, knt. 

Thomas Fitz- John, knt. Dayid de Barry, knt. 

Patrick de la Freigne, knt. Richard de Burgo, knt. 
Robert de la Freigne, knt. 

Similar Writs were directed to the following persons, 
who were of the king's council : — 
Robert de Preston, knt. Richard Plunket, 

John Iteppok, John Tyrrell. 

Stephen Bray, 

And to the persons following : 
Maurice Fitz-Richard, Philip Fitz-William de 

John Roche, of Fermoy, Barry, 

Walter Bermingham, of Nicholas le Poer. 

Athenry, 

* Perhaps Clounis, in Mdna^haa. 
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It is to be observed^ that the members of the king's 
council in these lists are placed after those denominated 
knights^ and before those not distinguished by that dig- 
nity^ although barons of greater antiquity^ which seems to 
indicate a precedence in consequence of knighthood. 

Writs were also directed to the sheriffs of the counties 
of Dublin, Kildare, Louth, Meath, Catherlagh, Wexford, 
Waterford, Limerick and Cork, and to the seneschals of 
the liberties, and sheriffs of the crosses of Meath, Ulster, 
Tipperary and Kerry, to elect and send two knights, and 
to the mayors and bailiffs of Dublin, Drogheda, Cork, 
Waterford, Limerick, and to the sovereigns of Kilkenny, 
Ross, Wexford, Youghal, and to the provosts of (Jalway 
and Athenry, to elect and send each two citizens or bur- 
gesses to the parliament. 

On the Close Roll of the 5th of Richard II. are enrolled 
writs of summons, dated 29th April, to a parliament to be 
held in Dublin, on Monday, after fifteen days of the Holy 
Trinity. The writ recites, that Edmund de Mortimer, 
the lord lieutenant, was dead, and that the king, being 
anxious to provide for the safety of the kingdom, had, by 
letters patent appointed Roger de Mortimer, earl of March, 
lord lieutenant, and desired him with all alacrity to hold a 
great parliament de prelatis, magnatibus^ proceribus, et 
communiiaiibus ierrcp. The first writ is to R. archbishop 
of Dublin, with the clause directing proxies for the dean 
and chapter and clergy of the diocese, having sufiicient 
power, &c. Similar writs were directed to the archbishop 
of Tuam, the bishops of Kildare, Meath, Leighlin, Os- 
sory, Femes, Lismore and Waterford, Cork, Cloyne, ti- 
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merick^ Ardfert^ Killaloe^ Emly^ Elphin, Down^ Connor, 
Ross, and to the custodees of the spiritualities of the arch- 
bishoprics of Armagh and Cashel ; to the prior of St. 
John of Jerusalem, in Ireland ; the abbots of St. Thomas 
the martyr juxta Dublin, of the Blessed Mary juxta 
Dublin, Mellifont, Baltinglass, Jerpointe, Albu Tractu, 
Magio, and the prior of Conall. 

The lay peers were 

James le Botiller, earl of Robert de la Freigne, knt. 

Ormond, Simon Cusak, knt. 

Maurice Fitz-Thomas, earl Walter Cusak, knt. 

of Kildare, Thomas de Vernayll, knt, 

Gerald Fitz-Maurice, earl David de Barry, knt. 

of Desmond, Hugh Byssett, knt. 

Wm. de Loundres, knt. Edmund Hussee, 

Thomas Fitz-John, knt. Richard de Burgo, knt. 
rick de la Freigne, knt. 

Similar writs were directed to those of the king's coun- 
cil, videlicet :— 

Robert de Preston, knt. Richard Plunket, 

John Keppok, John Tyrrell. 

Stephen Bray, 

And to the persons following : 
Maurice Fitz-Richard, W.Berminghamof Athenry, 

John Roche of Fermoy, Philip Fitz- William de 

Nicholas le Poer, Barry. 

Writs were directed to the sheriffs of the counties of 
Dublin, Kildara, Louth, Catherlogh, Wexford, Waterford, 
Limerick and Cork, and to the seneschals of the liberties 
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of Kilkenny, Meath, Ulster, Tipperary and Kerry, and 
the sheriffs of the crosses of the same, to elect and send 
two knights, and to the mayors and bailiffs of Dublin, 
Drogheda, Cork, Waterford, Limerick and Kilkenny, and 
the sovereign and provosts of Ross, Wexford and Youghal, 
and the provosts and bailiffs of Galway and Athenry, to 
elect and send each two citizens, or burgesses, to the said 
parliament. 

I have not been able to find any of the statutes or or- 
dinances of this parliament on record, but a document en- 
rolled on the Plea RoU of the 5th of Richard II. referring 
to this parliament, shows the accuracy and anxious at- 
tention to form and precedent which marked its proceed- 
ings, viz:— . 

" Dominus rex mandavit, &c. in haec verba — Ricardus 
dei gratia rex,&c. Inspeximus quandam petitionem quam 
prelati, magnates, et communitas terrse nostrse Hibernise, 
in parliamento nostro apud Dubliniam, die lune proxima 
post quindenam Sanctse Trinitatis, proximo preterito, sum- 
monito et tento, comparentes fieri et in eodem parliamento 
ostendi et perlegi fecerunt in haec verba : — 

'^ The prelates, lords, and commons of the land of Ire- 
land, being summoned by writ, to be at a parliament at 
Dublin, in fifteen days of Trinity, in the fifth year of the 
reign of king Richard the Second, at which day and place 
were assembled the prelates, lords, and commons aforesaid^ 
and were informed that (Roger de Mortimer, earl of 
March, &c.) the lieutenant of our lord the king was so 
much indisposed that he could not in his own person 
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be present to hold the parliament ; upon which the assem- 
bly declared their opinion^ that that meeting oould not 
be properly considered a parliament. That, in all times 
within memory, from the conquest of the said land, 
there had been seen no parliament which had not been 
held in the presence of the chief governor for the time 
being. And that it might be objected, that to hold par- 
liaments according to the form abovesaid, without the 
chief governor of the said land being present, in divers 
and many ways may be to the prejudice of the lieges, and 
the disherison of the prelates, their successors and their 
churches, and to the lords, and their heirs, and also to 
all the commons. They, therefore, made protestation that 
they were unwilling, nor would accept that as the l^al 
manner of holding parliaments, without the presence of 
the chief governor of the land, nor should it be made or 
held as a precedent hereafter. Nevertheless, the said 
prelates, lords, and commons, out of their reverence to our 
lord the king, and the lord lieutenant, and that it imports 
the safety of his estate, and a notable or urgent cause being 
given for the absence of the lord lieutenant, and for the 
great necessity, perils, losses, and mischief, in which 
the said land is placed, agree and consent, that this pre- 
sent assembly shall be held for a parliament, and all things 
in their affairs, treaties, and agreements, shall be held 
and established, according to the tenor of the writs there- 
upon done. Demanding and saving, nevertheless, to them, 
their successors and heirs, and to the commonalty afdre- 
said, their franchises, usages, and liberties, and their pro- 
testations aforesaid had, and also requiring the same, 
their protestation should be enrolled, and put on record 
in the chancery of the king, and that an exemplification 
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thereof should be made under the great seal^ as witness 
t)f the aforesaid thing in time to come.'^ 

" Nos autem petitionem et indorsamentum predictum^ 
de avisamento consilii nostri in Hibemia^ ad requisitionem 

dictorum prelatonun, magnatum^ tenore 

presentium duximus exemplificandum. In cujus rei tes- 
timonium has literas nostras fieri fecimus patentes. Teste 
Rogero^ filio et heredi Edmundi de Mortuomari^ nuper 
comitis Marchiae et Ultonise^ locum nostrum tenente terrae 
iiostrse Hibemise^ 23 Janii^ a. r. n. 6to." 

" It is accorded by the council of our lord the king, 
that this petition and protestation be enrolled and exem- 
plified according to the purport of the pe- 
tition, saving always the rights and prerogative of the 
king in time to come." 

This document illustrated a point of constitutionallaw, 
as well as the customs and practice of the ancient par- 
liaments ; the king previously to the 9th of Henry IV. 
'^ was used to be present at all debates in the lords, per- 
sonally advising with them on the public business."t 
In this case, the lords and commons of Ireland protest 
against the holding a parliament without the presence of 
the king's representative, the lord lieutenant^ and declare 
the same custom to prevail in Ireland, as at all times of 
which memory is not to the contrary, since the conquest 
of the said land, there had never been a parliament 
held without his , being present. The parliament con- 

* For the original French, see appendix, 
f Hallam*8 Middle Ages, Vol. III. 157. 
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sidered it of so much consequence^ that they require their 
protest to be enrolled and exemplified in chancery^ for 
which the council endorsed the same with a consent^ saving 
the king's rights and prerogative in time to come. 

The statute of the 17th Edward III. is stated to have 
been passed before the lord justice^ the chancellor^ the 
treasurer^ and all the others of the king's council. This 
shows the parliament of Ireland to have felt as keenly 
anxious in support of their rights and privileges as the 
parliament of England. They required the protest not 
only to be enrolled in chancery^ but to be exemplified 
under the great seal^ so anxious were they to prevent the 
effect of an unusual precedent^ and so scrupulous was 
their attention to forms^ systematic proceedings and pre- 
cedents. This clearly negatives the notion of arbitrary 
or accidental custom ever prevailing in the Irish par- 
liaments. 

A writ directed to the lord lieutenant^ the chancellor^ 
and the treasurer of Ireland^ of the 17th Richard II. is 
entered m the Domesday Book of the city of Dublin^ in 
which the king directs the following English statutes to 
be prpclcdmed^ and observed in Ireland :•— 14 Edward III. 
cap. 7 — 1 Richard II. cap. 8*-6 Richard II. cap. 6 — 13 
Richard II. cap. 13. And concludes — " £t hoc vobis et 
cuilibet vestrum significamus quo singulo articulos pre- 
dictos statutorum predictorum in terra nostra Hibernise^ in 
comitatibus, civitatibus^ burgis, et villis mercatoribus^ et 
aliis locis terrae nostrse predictae, ubi magis expediens fuerit^ 
publice proclamarij et teneri^ ac observari. Teste meipso 
apud Westmonasterum, 2d'* die Sep. a. r. n. 17"." 
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In this case the king legislates for Ireland^ notwith- 
standing the constant^ and^ as we have seen^ the previous 
holding of parliaments, with the most scrupulous attention 
to forms ; and it would appear from this, that the chief 
object of holding parliaments was, even at this period^ 
the mere granting of subsidies. 

The records of Ireland, supply but little information of 
the events which took place in Ireland at the deposition 
and death of Richard. 

A parliament was held in Dublin in 1402, of which the 
only entry I have found on the records, is as follows :— 
^' Dominus rex mandavit breve suum justiciariis suis ad 
placita coram eo in terra HibernisB assignatis, in hsec verba: 
Henricus dei gratia rex AnglisB, et Francise, et dominus 
Hibernise, justiciariis suis ad placita coram nobis in terra 
nostra HibemisB tenenda assignatur, salutem. Quendam 
articulum in quodam statuto in parliamento nostro apud 
Dubliniam, ultimo tento, inter cetera contentum edito,vobis 
mittimus presentibus interclusum, mandantes quod viso 
articulo predicto ilium publice proclamari ac firmiter teneri 
et observari facias, prout continetur in eodem. Mandavi- 
mus omni vicecomiti nostro comitatus Midise quod articu- 
lum predictum in locis ejusdem comitatus, ubi melius ex- 
pedire poterit, publice proclamari, ac firmiter teneri et ob- 
servari faciet, in forma predicta. Teste carissimo filio nostro 
Thoma de Lancastro^ senescallo AnglisB, locum nostrum 
tenente terrse nostrse Hibernise, apud Dubliniam, xi. die 
Julii, anno regni nostri tertio. Articulum patet in forma 
quae sequitur." 
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*' Item acorde est et defendo que nul desore face null en- 
tre en asconnz terres^tenemens^ou autres possessiones quel- 
coonqes^ ne lour teignent euz en icelles^ a fort mayne cue a 
multitude de gens eamz^ taunte soulement en pesible et easie 
manere^ et si null le face et pleint eut veigne as justices 
de la pees^ oue al viscount del counte^ ou a ascun de eaux^ 
ou le viscount preignent ou preigne sufficeaunt poair del 
oounte et voisent en vois a lieu^ ou tiel forte soit fact et sils 
trouent ou trone ascounz que teignent tiel lieu forcible* 
ment^ apres tiel entre fait, soient prisez et misez en le 
proscheigne gaole, ayde nier convicte de recorde de mesmes 
les justices, ou une de eux, ou le viscount, taunque ils eient 
fact fyn et raunceom au roy, et que toutz gentz de counte 
soient entendaunz as ditz justices, et a chescoun de eaux, et 
a viscount pur aller et enforcer mesmes les justices ou vis- 
count pur arrestur tieulx mealfaisours, sous payne de im« 
prisonnement et de faic fyn au roi. Et en cas que nul tiel 
entre soit fact a force, come de suis est, dit soit tenuz pur 
null,savaunt au partie autre fmtz, bonn entre peiseUement 
en due forme sil ad droite."* 

In 14D4, 5 Henry the Fourth, a parliament was held at 
Dublin, in which the great charter was confirmed, as were 
the statutes of Kilkenny and Dublin, t 

In 1406, a parliament was held in Dublin before Sir 
Stephen Scroop, which adjourned to Trim, but no record 
of its proceedings are extant. 

In 1408, another parliament was held in Dublin, in 

♦ Plea Roll. B. T. S Henry IV. 1402. 
f MS, History of Ireland, penes mo. 
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which the charter against purveyors, under the great seal 
of England, and the statutes of Kilkenny and Dublin, 
were established.* 

In 1410, a parliament was held in Dublin, which passed 
an act, making the taking of coyne and Uvery treason. 

On St. Mathias* day, (23 Feb.) a parliament was held 
in Dublin, and sat for fifteen days, when a talliage was 
demanded, but not granted, f 

James le Botiller, earl of Ormond, lord lieutenant, 
landed at Waterford on the 4th of the ides of April, 1420, 
and St. Andrew's day following a parliament was held in 
Dublin, which granted the lord lieutenant three hundred 
marks ^ and then adjourned till ^Jonday, after St. Am- 
brose's day, 1421, when it was determined to send the 
archbishop of Armagh, and Sir Christopher Preston, knt. 
to make complaint of mi^yernment and other grievances, 
and to carry over the statement thereof to the king. 
These were sealed with the great seal of Ireland, by the 
vice-chancellor, in the absence of Laurence Merbury, the 
chancellor. This statement of grievances is enrolled on the 
Close Roll of the 9th of Henry V. in the rolls office of 
chancery of Ireland, in the French language, of which 
the blowing is a translation : — 

'* To our very excellent and very sovereign Kege Iwd, 
these are the points and articles whidi your poor humble 
lieges of your land of Ireland, the lords spiritual and tem^- 

* MS. History of Ireland, penes me. f Ibid. 
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poral^ and your commons in your parliament^ held lately 
in your city of Dublin, before your very humble cousin 
James le Botiller, earl of Ormond, your lieutenant of the 
said land, who, to make known their most grievous com- 
plaints to your very wise and most benign grace, for your 
gracious remedy, and to declare and lay before your 
highness their complaints, and articles, which, with the 
assent of the said lords and commons then assembled, were 
agreed to : your humble orator and chaplain, John, arch«- 
bishop of Armagh, primate of Ireland, and your faithful 
liege Sir Christopher Preston, chivaler, were appointed 
messengers, to approach your most high and royal migesty, 
for the aforesaid cause of the articles which follow. 

^^ And first, most sovereign liege lord, they show to your 
very high and royal majesty, that your said poor li^es 
are distressed, and your land, for the greater part, 
wasted and destroyed by the Irish enemies and English 
rebels, as well by their continual wars on your said li^es in 
each county of your said land, as by divers extortions, op- 
pressions, non-payments, and evil* coigtieSj by divers lieu- 
tenants and their deputies, and the great persons and 
nations of the same your land, on your said lieges conti- 
nually done and used, and by default of the due execution 
of your laws, by the omission of which your said land has 
descended to so great a decline, that your said land will 
never be relieved, and your said enemies and rebels chas- 
tised, without your most sovereign and gracious presence 
within your said land, as it appears to your said poor 
lieges, but the same, your land and your li^es there, in a 

* Coign and livery. 
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wlieh God forbid. 

<^ Ileea-^Your said pooif Itegea sUte> that foimer lieil- 
leaants of jour said land, and tbeiif deputies, although 
lihej had e( your graot> rereuuea and profits for their 
fV^port, committed, uev^rthdess, divers extorti^Sj ^ 
preasions, damages, and grievances, on your said li^^es, 
Jt^j force and colour of thdr pow^; and, please yeiQ^ 
Yeyal majesty, expended little i^ nothing in the ware, of 
your said land, in aid and comfort of your said 
aaad in saft^uard of the said land, but kept and zel 
the said revenueain your most gradoushandi* YourliiigiHr^ 
therefore trustv moit gr acieu t lord* thojt yoiur said laiid 
iriU now be relieved, vnee thai die aforesaid reveiitiea 
jitUl remain in your moat gracious hands ttaespended^ as 
abovesaid. 

'^ Item^^Your said lioges pray, that your money under 
your ciuaage may be made, acootdiag to your sagft and 
gracious discretion, in your said Umd, and at your said cfty, 
that is to say, the two-«penoe, penny, halfpenny, and 
forthing; and likewise, according to your most graoious 
discretion, in the same manner as it is in your kingdom of 
Ei^land, where all manner of officea and ministers,, are, in 
auch case, without excuse for misconduct, to the geeot 
psofit and relief of your said lieges. 

' ^Item «Your said lieges shew, to your most high 
and royal majesty, that whereas, at the first coming of 
your most noble predecessor, king Richard the Second^ to 
the said land^ most of the great chieftains of the Irish 

z 
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nation^ that is to say^ Macmorogh^* O'Neill O'Breene 
of Thomond^ O'Conor of Connaught^ and divers other 
Irish^ most humbly and of their free will submitted and 
became liege men to him and his heirs^ kings of England^ 
for themselves^ their children^ kindred^ and people for 
ever^ and at that time did their liege hofifage; and also 
for greater surety^ they bound themselves^ of their own 
J&ee will^ by divers instmments^ as appear in viarions 
•^mas, to the most holy father -the pope> and his stlccte- 
-sorsyfor the firmly keeping their allegiance; the which 
Jnstmmeiits remain in your said treasury of England^ 
as your said lieges suppose'; but since that time the said 
persons openly became outlaws and rebels^ and wasted 
and destroyed, your said lieges, against t^e form afore- 
said promised ; your said lieges, tiierefore, pniy, if it shall 
please your most noble and gracious lordship that you will 
write to and inform our most holy father the pope, by your 
most gracious letters, the matters and things aforesaid, 
withtheir circumstance9>. that a crusade be made against 
the said Irish enemies for the relief and salvation of the 
scud land and of your said lieges in* that beluilf, and in 
•perpetual destruction of the said: enemies by the aid 
of God. 

* 

^' Item-^Most sovereign liege lord, your said lieges 
grievously complain, that in your parliament held at 
your said city, in the fifteen days of St. Hilary, in the 4th 
year of your reign, before Sir John Talbot, of Hallom- 
thire, chivaler, then your lieutenant of your said land, your 
orator and chaplaiii, Thomas Crauley> then archbishop of 

* Cavanagh. . 
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Dublin^ whom Qod assoil^ was chosen messenger^ to ap- 
proach your most high majesty^ to declare the state and 
government of your aforesaid land, and thereupon the mes* 
sage was engrossed and finished by certain scribes, ap- 
pointed by the authority of the said parliament; and 
when the message was engrossed, the aforesaid engrossers 
prayed and required Monsieur Laurence Merbury> your 
chancellor of your said land, to permit the said message 
to be sealed with your great seal of your said land, then 
in his custody, which the said chancellor refused, and 
denied the great seal, to the great detriment of your 
said land, as more fully appears by an instrument then 
made ; the which may your most puissant lordship 
deign to examine; your said lieges also pray that, as 
your said chancellor is, by your command, with you in 
England^ that you will please to make him appear before 
you, to declare the cause why he would not affix your 
seal to the said message, and thereupon to make and or- 
dain a remedy, that such like shall not, most graciou3 sove- 
reign, occur again. 

'^ Item-— Your said lieges inform you, that, being thus 
loaded with divers intolerable charges and wars ^m day 
to day, the landholders, artificers, and labourers, of the 
said land, are daily leaving the same in greiEit numbers, 
going to your kingdom of England, by which the hus^ 
bandry of your said land is greatly injured and disused, 
and your said lieges rendered incapable to resist the 
malice of your said enemies, for which reason, may it 
please your highness, to consider the aforesaid matter, and 
to ordain a remedy. 

z 2 
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" item— : Your oaid lieges shew to jopr said bigbnefli^ 
fbati lAexef^f shortly after your coronatioD^ Monsiewr 
John de Stanley^ whom God assoil^ was your lieutenant 
of your said land, at which time^ and in time of our most 
^gh lord the king^ your father^ and of your predecesstHr 
ling Ric^ard^ the said John paid little or nothing of his 
4ebts to your said li^es, but committed dirers ^itortions 
and oppressions from time to time, against the form of 
jomr lawSi and to the great injury of your said land ; for 
which may it please your most gracious lordship, to o(Hn* 
pel the heirs of the said John Stanley, who was greatly 
^oricbed by the goods of your said land, to come into th? 
said land, and make paymcoit of his debts, and amend 
Ae defaults d«ae by Um, as shall appear best to your 
liighnessw 

** Itan-o Your said lii^es shew, that after the death of 
^ said Monsieur John l^anley, thj^ rererend father in 
iQodv ypttir lutbfid liege Thomas, urdtibist)^ of Publin> 
whom Qod assoil, was elected by your comtcil a&resaid, to 
be your justice of your said land, who governed towards 
your msoftt dread lordshi|> and your said lieges be- 
nignly and honestly, making reasonable payment to your 
said liegesi, without any ext(N*tiona or oppressions upon 
them, with which governance your said lieges were greatly 
pleased and well contented, and signify to your said high- 
itess that such governm^t as the people ^ your said 
land then enjoyed, would be a good example to be followed 
i)at time to come. 

*' Item-^Your said lieges complain, that in the time of 
Monsieur Sir John Talbot, chivaler, being lieutenant of 
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yoar ssid land^ there were also committed many great and 
excessive extortions and oppressions^ as well upon felt* 
gious people and others of holy diardi> as upon your s^ 
lieges^ which were done openly, their goods and battels 
taken, pa3ri&g little or nothing for them, by which pro* 
ceeding your said lieges were very much injured and 
impoveridied ; may it, therefore, please your highness to 
consid^ the matter, and to command the said Monsieur 
John, in the manner as shall seem best to your royal 
majesty, together with his deputies, attorneys, and offi* 
oers, in your aforesaid land, to make amends for theM 
aforesaid extortions and oppressions and due payment to 
your said lieges, which would be in great succour and re* 
lief of the poor estate of your said lieges. 

** Item— Tour said lieges shew to your most royal ma- 
jesty, that in the times of your most noble progenitori 
and predecessors, that is to say, Edwsurd the Third, and 
Richard the Second, late kings of England, certain com^ 
missioners, and with tiiem faithful, valiant, and able pel> 
sons, were sent, by their commandment, to your aforesaid 
land to inquire into the ucts of your lieutenants, justices^ 
and guardians, for the time bek^, and of their gorem^ 
ment, extortions> oppressions, non-payments, and otbte 
damages done to the said lieges, and to inform your said 
progenitors and predecessors tfaer€k)f iwm time to time ; 
at which periods your said land was in a much better 
state of prosperity than it is now. And most high liegt 
lord, since yonr coronation, such commissioners, althou^ 
promised, have not come into the land to inquire as afore- 
said. May it, theref<^e, please your majesty to oon- 
fiider the afcNresaid matter, and to send such loyal and foithp 
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ful persons of your said kingdom into your said land 
with commission to inquire of the acts of your lieute- 
nants^ officers^ and of others your ministers of your said 
land> and of all the ministers and officers of their govern- 
ment^ and of their extortions^ oppressions, excesses, non- 
payments, preys, damages, false imprisonments, and all 
other manner of grievances by them, or any of them, done 
or perpetrated since your coronation, and to certify them 
to your highness, and that a proper remedy may be had 
to your said lieges' great profit and consolation for all 
times. 

- " Item — ^^ Your said lieges shew that, whereas, in your 
parliament held before your present lieutenant, he being 
requested by your said lieges to observe your laws, and 
suppress all manner of extortions and oppressions, and 
to make due payment to your said lieges, your lieutenant 
declared, that, with the aid of Grod, he, by all his power, 
would keep all your said laws, and make due payment of 
his debts, and if he should not receive of you, most gra- 
cious lord, sufficient to pay your said lieges, he promised 
at the same time in the parliament, before all the es- 
tates there, that at the end of his term he would assign 
the rents of certain of his lands, in his best neighbour- 
hood, without taking any rents from them, until due pay- 
ment should be made to your said lieges ; for which your 
said li^es greatly thank your said lieutenant, and also, for 
that your said lieutenant had abolished an evil and very 
heinous and intolerable custom called coigne, which for a 
long time had been used in your said land, upon your said 
lieges, to the very great injury of them and their affairs. 
Your lieutenant has done well hitherto, and promised to 
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liave done more^ if he had sufficient support from your 
most gracious, aid; your said lieges pray your most sove- 
reign lordship^ if it should be pleasant to you^ that you 
will thank and reward your said lieutenantVand supply 
him with means at th^ humble request of your said lieges, 
and omimand that the support be permanent. . 

- . I . • ■ ■ ... ' • • • '. 

*' Item-^ Your said li^es shew that^ whereas^ certain 
persons^ not literate, or acquainted . with writing, hold 
certain offices in your exchequer of your said land, and per- 
form the duties thereof by deputies; and some, as well 
clerks as others, hold and occupy two or three offices in 
the same exchequer; and by them great and excessive 
fees are taken of your said lieges, and other extortions 
are made, to enaUe them to pay great rents to their prin- 
cipals, and the said offices are not so duly kept, and the 
services therec^, so well done, as have been accustomed'; 
therefore, your said liege^s pray, that it may please yeur 
most high discretion, to consider the aforesaid matter^ and 
ordain a remedy.: 

♦ t 

"" • • • ■ • 

*^ Item— Your said li^es shew that, whereas, they are 
ruled and governed by the laws used in your kingdom of 
Ei^land, and, for the purpose of their being informed and- 
acquiring a knowledge of the same, your said lieges have 
sent able persons, of good and gentle birth, (your English 
lieges bom in your said land) to certain inns of court, ' 
where they have been received &om the time of the con- 
quest of your said land, until lately, that the govern(»« 
and companies of. the said inns, would not receive the said 
persons into the said inns, as they had been accustomed to 
do ; may it please you, most gracious sovereign lord, to 
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odMidor and cniaia dne remedjr, that your Isirs mif cm- 
tiiMM flsd iiot i» ftffgotteii in jwir aaid land. 

'' hem^Ymu aaid liflges oomplaia that the Oaatilian«> 
8ootdi, and odier eacmiei^ from diven partSy for it lofig 
time past^ have kept die sea between your kingdem ef 
England and your said land^ and yonr futhful li^es and 
mensbants haivis bem robbed, imprisoned^ and ]^nndered, 
and oftentimes skin, to die very groat injury and disCtessof 
3^onr lieges and merchants. May it piease yoor Ughness 
to oonsidor the aforesaid mailer, and, that yoor said koid 
may not be without merchaadise and 8n|^)ort, of your be- 
nign graoe you Will prodde a proper remedy. 

' ^^ {tem— Your said li^ns shew that, whereas, by a sta* 
tate made in England, it was ordained that the escheator 
of ea4^ oounty, should possess within the county of whieh 
he witf esoheator, suffiefient lands, r^ts, and tenements, 
to answer for his defaults, as well to the king, as to the 
party. But, notwithstanding your escheator of your said 
land dwells in England, as many oth^ escheators before 
him did, and has made deputies in divian counties within 
your said land, who have not possessions within the said 
counties, aoeording to the form of the said statute;, and 
haiw done and committed great damages and oppressions 
on your said lieges, by reason of the great annuities 
they send to their principals,* to the great damage and 
impoverishment of yourself as well as of your said li^es. 
May it, therefore, please your said majesty, to consider the 
aforesaid matter, and to ordain that 3^our present escheator 

• Mcisften. 
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of your said land, as wdl as all other eicheators^ i^ho 
shall be in future, shall appoint no deputy in the said 
kmd, unless he haa sufficient lands and tenements within 
the said county where he u deputy, as the said statute 
makes mention. 

'^ Item->^Vour said lieges shew that, whereas^ the most 
noble king £dwlffd the Third, your great grandfather, 
late king of England, whom Qod assoil, (among other 
pardons and general releases to all his liegeft of £ngland> 
Ireland, and Gnienne, and all his other li^s) £oft the 
souls of his most revered father and mother and the 
souls of his most noUe progenitors, pardoned and released 
all manner of debts and accounts due to himsetf dr any 
of his progenitors, as by his letters patent> enrolled ia 
his exchequer of England and Ireland more fully ap** 
pears, which most gracious pardon was a very great relief 
and improvement to the said land. And you, of your 
most abundant grace soon after your oonmation, paiv 
doned all your li^es who should, within a certain time 
limited, sue to your most gracious lordship, all manner of 
debts, accounts, and other articles, as appears by your 
most gracious patents to divers of your lieges made and 
done ; and your said lieges of your said land, for the 
greater part, not knowing that your said pardon was sd 
generally granted, and also the period to whidi your said 
pardon was limited, sued for nothing to the fountain of 
your very abundant grace. May it, therefore, please your 
majesty to incline the ears of your abundant pity to your 
said li^es, considering the poor estate and insupportable 
charge they sustain, and for the benefit of the sotils of your 
most noble father and mother^ and of all your other pro- 
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genitors and predecessors^ whom Grod assoO^ grant the 
same pardon to your said lieges^ as best seems good to your 
most wise discretion^ in perpetual meniory of your most 
powerful and gracious lordship. 

'^ Item — Your aforesaid li^es shew to your most high 
majesty that> in the parli^onent of king Richard the 
Second^ held in the third year of his reign, it was 
ordained that all people, be their estate or omditicA 
what it might, who possessed any lands, roits, be- 
nefices, or possessions whatsoever within the said land 
of Ireland, (being then out of the said land) befrare the 
feast of the Holy Trinity, or of St. John the baptist, 
then next comii^ and ever afterwards, in aid and 
defence of the said land, should each bring six fiedth- 
ful lieges, there to dweU and reside, to encounter the 
rebels and Irish, and to keep and defend the same. 
And all those who had castles and fortresses in the 
said land, should have them . in a ccnnpetent repair, 
and keep and sustain th^n in good and safe state, 
for the security of the said castles and fortresses, to 
prevent the peril of losing the same; and in case any 
of those who had lands, offices, r^its, benefices, or 
other possessions in the said land, should.be absent out 
of the said land after the said feasts, fi»r r^usonable cause, 
fw the time they shall be absent, shall find, have, and 
place in their nxun and stead, capable men, for the de- 
fence of the said land, as necessity required ; having due 
r^ard to the quantity and value of the said lands, rents, 
offices, and other possessions aforesaid; and if they should 
not, then two parts of the profits of the said lands, rents, 
offices, and possessions, were to be levied by the justices and 
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governors of the said land for the time beings and ex- 
pended and appropriated in the defence of the stiid land. 
Provided nevertheless^ that, from the third parts of the be- 
nefices of all who were absent^ dwelling and studying in 
the university^ or without the same land for reasonable 
cause by license of the king under the great seal of Eng- 
land^ there should be allowed common charges and neces- 
saries^ according to the certificate of their ordinaries^ as 
in the said ordinance more fully is contained. And 
further^ most puissant lord> divers persons^ your faiths 
fill lieges of your said land^ going abroad^ by citation 
of our most holy father the pope^ as well under his 
seal as at the instance of a party compZaining^ and 
other persoils to solicit the graces of our most holy 
father the pope^ and others dwelling in England^ as 
well in the schools as universities as to acquire the 
knowledge of your common law> as apprentices of the 
courts of law^ and divers persons by license under your 
great seal of Ireland^ and other persons without license^ 
who have sufficient people in thisir places/ notwithstand- 
ing that the said persons are absentees and dwellers out 
of the said land^ hf reason of their study> they have been 
vexed ' and grieved by the offices of your exchequer of 
Ireland ; and often the two parts of the issues and profits 
of their said lands^ tenements^ offices^ and possessions in 
the same land, are entirely taken, as if they were absen- 
tees from the said land without license, to the great in- 
jury of your said poor lieges ; therefore, they pray your 
said most gracious lordship, by the advice of your most 
wise council, to declare and certify to your said lieutenant 
of Ireland, and your officers, the effect and intent of the 
said statute, how, and in what manner, your said lieges 
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should be governed in tbat matter in time to eome, to the 
great comfort and relief of yonr said poor lieges. 

'' Item^-Yonr said lieges shew that> whereas^ your poor 
^rator^ John Randolf^ clerk> parson of the church of our 
bkdy of Galtrym^ in the diocess of Meath^ (who solicits as 
well for yoUj onr sovereigii lord> as for himself) ibat^ 
whereas^ the temporalities of the bishoprick of Meath^ of 
trhiGh the adrowson of the said chnr^^ is parcel^ were 
seized into your hands ^r certain causes; the which 
diurch became void by the consecratioil of J6tul 8wayne> 
elerkj to the archbishoprick of Armagh^ by which^ thd 
t^nporalities being into your hands^ the said JijhA 
Randolf was presented to the siiid church by the right 
and title of your most gracious lordship^ and instituted 
and inducted into the same> by the ordinary of the same 
diocess^ the aforesaid temporalities being in your hands ; 
notwithstanding which^ one Thomas Prys^ chaplain^ pur* 
chased of the pope* a bill to be parson of the said 
churchy after the said vmdance^ without making men- 
tion of your title;, the which Thomas^ and divers others 
confederating with him> have said and declared^ at the 
court of the pope^ that you^ most .gracious lord, had no 
right to present to any churchy when the temporalities 
were so in your hands, because the said voidanoe did not 
occur on amount of the death of the bishop Of that place j 
to the disherison of your crown, and the great damage and 
injury of the said John ; therefore, your said lieges pray, 
that you will ordain a proper remedy, according to your 
most sage discretion, against the said persons who have 

* Apoistall. 
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made such declaration, in support and salvation of tt^ 
rights of your crown. 

'^ Item— Your said lieges shew that, whereas, the lieu- 
tenants and others whosoever, governors of your said 
land have, hitherto, had power to receive the homage of 
your tenants, who hold of you, most sovereign lord, in 
chief, and now are ready to do their homage, are pre- 
vented, because your present lieutenant has no power 
to receive it j and thus your said tenants must repair 
over sea, to appear before your highness to do their hom* 
age, which would be a very great grievance to your 
said land, on account of the resistance of your enemies 
therein. Your said li^es, therefore, pray you to consider 
the aforesaid matter and to grant, if it please you, to your 
lieutenant, who now is, and to your governors of the said 
land who shall be for the time to come, full power to re- 
(^ive the homage of your tenants afcHresaid. And, further, 
to grant to your said lieutenant, full power to present able 
parsons, and make collation to all manner of dignities, 
prebends, churches, hospitals, chantries, free chapels, and 
other benefices of the holy church, whatsoever, with or 
without cure of souls, of your donation, coUatioUi or prd* 
sentation in whatever manner appertaining, considerii^ 
that in the times of such voidances, divine service would 
be greatly frustrated, and the souls in such churches 
neither duly kept or governed. 

'^ In testimony of these points and articles as above- 
said, most excellent and most dread sovereign liege lord, 
your servant and poor chaplain, Hugh Canent, de- 
puty to Monsieur Laurence Merbury, your chancellor. 
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in your aforesaid land, has placed yonr great seal of your 
said land, being now in his keepings at the request of the 
said lords and us> your said poor commons^ in your said 
parliament. Done, agreed, and given at yonr said city, the 
28 day of April, in the ^h year of your most gracious 
reign." 

This parliament also granted a subsidy to the king. 

The English Pale, as that portion of Ireland under the 
dominion of the king's lieutenant, wtu called- at this period. 
Was much diminished at the commencement of the reign 
of Henry VI. and the English power was still more crip- 
pled during its continuance. His father haying been al- 
most totally occupied by continental conquest, paid but 
little attention to the melancholy representations of the 
Irish parliaments, and leaving his son a minor, the guar- 
dians of the realm had too much, elsewhere, to occupy 
their attention. Irish aflairs were, therefore, almost totally 
n^lected. 

The she of the Placita rolls of the courts, is not a bad 
criterion, from which to judge of the extent of the in- 
fluence of English law and power, at different periods. 
During the reigns of Henry the Third, Edward the First, 
Second, and Third, they are large and well written; 
pleas and assizes were held by the justices itinerant in 
most parts of Ireland, and the pleadings exhibit an exact 
sequence and all the regularity of form and precedent. 
They gradually became ill written and diminished in size 
as the Irish encroached upon the English power, and li- 
mited the extent of its territory, and continued regularly 
to decrease until the term rolls, from a portly size of from 
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sixty to ninety membranes^ for the proceedings of each^ 
are shrunk to four. 

There were^ however^ numerous parliaments held during 
this reign which^ in the number of members, were as di- 
minished as the rolls ; many powerful and influential of 
the nobles residing in the Irish country^ had adopted 
their language and manners, and being English rebels or 
Irish enemies, ceased to attend ; the commons were con- 
fined to the representatives of the five or six counties 
of the Pale, and a few cities and towns. Those out of the 
Pale were often fined for not returning the writs. 

1426. — A great council was held in the 5th, and others 
in the 6th and 8th years of Henry VI. as appears by the 
account of Sir James Whyte, knt. seneschal to Richard^ 
duke of York, of the liberty of Ulster, from the 6th Oct. 
3 Edwatd III. to the 25th Jan. 14th Henry VI. on the 
great roll of the Pipe. The following are the entries : — 

'^ Episcopus Dunen8is,£40. quia non venit per se, vel per 
procuratorem, ad concilium domini r^s apud villam de 
Naas, die Sabbati proxima post festum Sancti Clementis 
Paps, anno regni nunc quinto tentum et inchoatum, nee 
retomavit breve domini regis sibi inde directum. 

Episcopus Conorensis £40. quia non venit ut supra. ' 

Episcopus Dunensis 100s. quia non venit ad magnum 
concilium domini regis, tentum apud Dublin in crastino 
animarum anno regni regis Henrici sexto. 

Episcopus Clogherensis 100s. pro eodem. 

Episcopus Conerensis 100s. pro eodem. 

Episcopus Derriensis 100s. pro eodem. 

Episcopus Dunensis 100s. quia non venit ad conci« 
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liuiQ dQxnini r^is die voaeris proxima post festum Sancti 
Nicholai episcopi^ anno regni regis nunc 8°^ per se nee per 
procaratorem^ nee breve domini regis sibi inde directum 
retumavit. 

'^ Episcopus Conereni^is lOQs. pro eodem. 

'' Seneschallus libertatis Ultoniae^ et vicecomes cro- 
cearum ibidem^ 100s. pro eodem. 

** Superior et propositus de Galwey, 100s. pra eodenu" 

The eariiest statute roll of Ireland extant> is of the fiftk 
year of this reign^ and contains but one act. 

1428.— In the 7th year of Henry VI. a parliament was 
held before Sir J(^n Suttcui, lord Dudley^ lord lieutenant^ 
the roll of the proceedings of which contains fourteen 
acta, only one of which is printed in the authorised edi«- 
tion^ viz. the act by whkh the addition of the reaideace, 
trade^ mystery, or profession, of jprors^ was directed to be 
inserted on the panels. 

This parliament also drew up a zepresentatioa of the 
state of the country, i/diieh they transmitted to the king, 
under the great seal, a copy of which is enrc^ed on the 
close roll of Ireland of this year, with au intfoduictery let- 
ter, as foUows :*-^ 

*^ Soveraigne liege Icnrde^ these bien the artides and 
poyntementes, the whiche we;, your humble lii^es,ye Imrdes 
spiritual and temporels, and comunes of yx>ttr land of Ire- 
land, at your parliament last holden at your dtie of Dyve- 
lin, assembled and &i;e John Sutton, li»yght« your Uettte- 
nant yn the aayd land, the Fryd^ mxX after tke &st of 



If^MBY VI. 363 

al«halwen^ that last was, bave send ia message to yoiMr 
royaH majeaiej by o^r mfi^fffs Hen^Ffortescu^ chief jus- 
tice of your chief plajoe in Ir^^d^ and Xbomas Strange, 
Jmyght^.thrqgh our forouwe aisaent^ chosen tjbJs yastruocion 
of the ^particles you to deJLjyq:^ lY^ten in tb^ fonn^ th^t 
foloweth : 

'^S'ferst^tiiiat there yours^d land the hsX yere for bkke 
of goode goy*'naunce, a|;Qod in poynt (^ lesing by bren- 
V^jfig, rMyjngy takyi^ and kyUyng of your liege poeple 
here hj your Irysh enemyes in every parti^j of the M^hiche 
mysn^iefs, aft'' that ye ani your wirshipfull and wyse 
counftell ther had notice of^ graciously remedied us in 
sendyngov un tons be your sayd lieutenant aithe h|s 
comyng sayd enemyes, and in comfort of us, of the which 
we thanke you with al qvs hool hactes; the whiche your 
§aid lieutenant^ sethe his comyng, over manly and dili- 
l^tly hath werryd and reibukyd jqur m^ enemy^es, bren 
and destroied th^r come&, brqke^i ^d drawed ov' thire 
^astelles, thire ^^d^ ax^ p^as kut ; grete alaghtes had a 
po9 thain> thire bosnses bcenlu l^d tham gretely emppyeryn- 
sbid in divers parties^ so ,^at tho^ftk^t b^ Goi, we, you^ 
Ijegi^ poeple here stan^th if^ god^ rest from the maliqe of 
yoT eneifiyei^ jouxe persones, corn, houses, and godes, welly 
savyd £rom bren&yng,robbyng,^er takyng j of whos grete 
labowr a^d costes, we beiseche you that he be thapket, as 
he }j^ rygbt well 4e8ervyd, ca^ayng hym to have the 
moor corage to ooj^^inu^ forth his said good and diUgent 
ilibour. 

'' Itnw^besecbith your ^d lieges> that your sayd 
Ueuten'^iit may have ^good and hasty payment of that that 
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he should bare of you^ our soveraigne lord^ for the kepyng 
of your sayd land> so that he may have where with to 
continue his said labour^ and to paie the people^ and that 
he be wel seen unto, consyderyng that he hath had grete 
eostes in holdyng of horsmen and fotemen, of the gise of 
this land, over the nombre of his soudiours. 

'^ Itm — ^that ther afore this tyme this land hath atoude 
in greet meschief and lyklynesse of lesing, by ofte 
chaungyng and mysgove'nauncez of your lieutenants and 
her deputees here. We beseche you that, while we stonden 
wel, such chaunge be not had to us hereafter, for fere of 
in peril of losing of this land, as hit had been ynne late, 
wher of God defende. 

" Itm— for as myche that diir^ men of this land, of 
malice and il Mrill, have maad unto you our soVaygne 
lord, and to your wise counsell there, div'se feyned sug- 
gestyons of your lieuten^ts, justices, and otheres estates 
of your sayd land, whiche suggestions have nether come 
to you, nethir to your said counscill, by auctorite of youi' 
parlements, ne counscils here. He under autentikes iseales, 
or seales of the estates of this land, when parlements or 
•ounscilles have not be, for the grete myschiefe that this 
land hath stouden ynne, but by bylles and Staked language. 
We beseche you that such simple suggeston hereafter be 
not levyd, but that such suggestion makers finde snffidant 
suerte to standby thire suggestions, and thenne thire said 
suggestions be send hither to your counseill here, they 
duly mo to be examyned in the next parlement, or greit 
counseill here, and, aft*" that examynadon, ye and your 
said counseill ther of the trouthe, under your grete seall 



HBNRY VI. 355 

here^ to be c'tified^ and there opon to prooede as reson 
reqaeryth ; consideryng that light levyng of such bylles 
and suggestions often tymes have causyd greet hyndryng 
and hevynesse to youi* said land her^. 

'^ Itm— f-that there div's derkes^ merehantz^ and othem 
honeste persones out of your land here^ hav travailled yn 
your land of England^ there from Chester to Coveptre^ 
Oxenford^ aiid Londo^^ now late ben robbed of thire hors 
and goodes, and thire bodies taken and put in warde^ and 
some beten ; we beseche you, that such mysgov'naunce 
be restreined and chastised. Sithe that we ever have and 
shall be your trewe liege men, and myche sorrow sufire 
from day to day, he^ of yp' enemyes for yo^ sake, thogh 
we have none there. 

'' Itm— we beseche you, that ye best consider the true 
and notable sMce that James, your erle of Ormond, hath 
done unto yo' g^dsire, fadjrr, and un to you at al tymes 
hereafbr, and namely, when this land hath stoude at most 
myschief and at poynt of lesyng, and that ye luste have 
hyme recomended and thankyd for the relevjmg and 
savyng ther of and of us, causyng hjrm to continue his 
said true and diligent labo' forth hereafter ; and that he 
may be paied of that that is owing him for the kepyng of 
this yo' said land, while he had gov'naunce ther of, as 
wel in yo' &der Xjme as youres, oi that is owyng hym, 
that he may paie the peple, consider3nig that he hath had 
here afor, and now sithe yo' said lieutenant came over the 
see, grete costes and charges a boute your s'vice and his, yn 
resistyng of your enemyes, and that ye best consider also 
how that his last absence and long tarying out of tl^if 
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Iftnd^ eausid your en^nys to be the bolder to go to werre^ 
a»d your liege peple myche abasshed and foblied ther l^. 

'' Itm — ^that yo' lie!iten*iit^ or depute^ for tbe tyme 
beyng^ may geve benefyces^ consider]^ that^ whenne thay 
ben long voide, Irish ra^i oocnpieth tham for lahke of 
Engleish men, havyng poer for y' laM^of this land^ beyii 
at id tymes nsed^ thfft wod benefice-be ghre to on Iriashe 
man, that benefice y* Toide and atant in yo' geft for that 
t5rme; and^ -for as moche, that no man in this land hath 
power to giire benefices y^onglth to your gelt; and aho 
ye beneffiees her be3m of litiU raloe, yat no man aneih to 
yo* lordship to have hem. The whi^ men .oeeu|»eth 
them fortibe as shdd Inglishmea, ye -wKeh is^ great hin^ 
deryng to yo^ said land. 

'^ Itm*-^that ye wolfle gmaotldy csuridertaind pnnysshe 
lihe des]»te that was doni^ td ye" iftessageM Henry Fer«> 
teseh^ your dbief jiisftieOy -and lifr Jamea A^tjn^ ^koyaght, 
sefifd from ns, yo' liege peple^' IJiia land, to your royail 
magtet to c'tifi yon<^ l3ie estate anicim^l^teaaf your 
'Sfe^dlandi thewhidb sholde be g^ngand -cmnyng, wl 
werev^ at that tyrae nndyr yo' g^doas prvteeckm^ far 
yo' li^e peple hc^e, snpposyn that ^ -dlaatvla that is 
deyn to thaym^ go^^ in to your veame >of Biiglan^ is 
doyn by boldene^that hit was not punysshed. 

'' Itm-^that ye wolde graoieosly ordeyiMr^ t^Mt aU the 
lienten'nta, and thar deputes^ of yonr-ftdem and yoovs, 
make payement to yo^ liege people her for thaym and 
soudid's. Cbnsideryng, gracdons lord, that the deiatit her 
of have be a grete hunderyng and emjBov'isahing to yo' 
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9aid liegegj and if it be iemod}(et wel be a grete lelevyng 
of thaym. 

*' Xt^-^o^asmo^e.aa your lawes of this la&d> in ev'y 
of yo*" co'^tes^ at all tymes have beya used^ botbe in 
pledyng and judgements givyng, after your lawes used in 
Englond^ and the lerned men here yo' saide lawes lemet 
\fL Inaos of Co\ in jo^are realme of finglondj^ in to nowe 
late that ther beya refused ta be had in Innes of Courte, 
cf^trfuie to that, that hath be u^ed afor this tyme; we 
byseche you thi^ q:deyn*nce2 be made there^ that yo' 
liege popple of thia la|id> that pomy th thedir for their said 
lemynge^ may be resceyvet into Innes of Co't, as they 
have be"" of h^e tymsj so that yo^ lawes in this land may 
be contynnet forth^ considerynge yat ellys whan these 
y* nowe beyn here leznet beyn dede^ tiiere i^al be none 
in tins land thai shall ouine yo' Iawes> lasse than it be 
lemet theie^ die wl\ich will be a greet diqirofite for you^ 
•^nd grete hyndei^^ for ua your poure lieges. 

'^ Also^ that the g'eious answers that were given by 
thavy^ of yo' ^d consalU thereunto^ the said Honry 
Pfortescu^ and James AUeyn, fcnyght^ messag^rs^ for yoF 
said la^d, mighti be put in daeexecucion, accordyng to the 
^^ame fuasweri^ for the grete avfule of yoUj» oure sov^raigne 
iord^ and in (xmforte of us your liege peiople here. 

'* And at the special request of us^ the Bight Bev'ent 
foder ifk Godj Richard, erchebisshop of Dyvelyn, yo^ 
^hanceilor in yo^ said li^dj yo^ grette seale of yo^ 
said land, to this our instruccion of ou^e message hath 
se|;te unto. Written at yo' said cittee of Dyvelyn^ the 
saide Friday next> aft' al halwen day." 



^' To our sovraigne and gracious Uege lord the kyng of 
Englond and of Ffrance^ and lord of IrhntL 
'^ Sov'aigne and gracious lige lord^ to yo' Heighe and 
roM ihajeste^ with al man''e of humilite and obeisaonce^ 
we us do recomaunde^ and of your benyge tendryng of 
our grevous and hevy compplentz of the mischiefe we yo' 
humble lieges^ the lattist yere^ and your land here^ stodyn 
ynne> Aai of yo' gracious confbrt^ that ye hastily send un 
to us John Sutton, knyght, yo^ lieuten'^t, for our heighe 
relevyng, we thanke you with al our hole hertes, besechyng 
you of yo"" godde and g^cioits oontinuaunce> and of al our 
other matters that we have to acerte your said royal ma* 
giste. We yo' saide humble Uges, at your parlement lattist 
holden at yo"" cite of Dyvelyn, and for your ssdde lieute- 
ntit, the friday next, aft*' al halwen day, of this yo"" said 
land, has chosen Henry Portescu,'yo' chief justice of your 
chief place in yo^ said land, and Thomas Straiigge, knyght, 
our messages, by us sent un to yoiij to appnx^e yo*- heighe 
p'sence, our said mat's in an instrucdon under yo' grete 
seale of your said land enseled conteyned, you to declare 
and delive', besechyng you our said message's and message 
benyngly recey ve, and tham feith and gredence geve, and 
to the articles in our said message conteyned gracious aun- 
Weres, purvey, and esploite, in al goodly haste, by thavyse 
of yo' wirshipfol and wyse conseyW^, to youre p"* fite, and 
comfort of us yoT true liege mien here, and al myghty God 
gif you god life and victorye of yo' enemyes. Written at 
yo' said cite of Dyvelyn, the said friday next, aft' al halwen 
day, and at the special request of us, yo' said lieges the righ 
teve'nt fEidyr in GK)d, Richard, archebisshop of Dyvelyn, yo' 
ichauncello' of yo' said land, y^ one ptie of your grete seale 
1^ yo' said land to this p'sent bie hath set . uAto. By 
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yo*^liumble lieges y* lordes spirituell and temp>ell and 
cees of yo*^ lond of Irland."* 

1430. — ^A parliament was held this year in Dublin^ 
before Richard^ archbishop of Dublin^ as appears by the 
following extract^ from the account of Sir James Whyte, 
seneschal of Ulster^ before-mentioned^ but there are no 
rolls of its proceedings :— ^ 

*' Episcopus Conerensis 100 marcarum., quia summoni- 
tus^ non venit ad parliamentum domini regis tentum apud 
Dublin^ coram venerabili in Christo patre^ Richardo> 
archiepiscopo Dublinitnsis^ justiciario domini r^s terrse 
suae Hiberniee^ die veneris proxima ante festum Sanctee 
Trinitatis> anno predicti regis nono. 

Spiscopus Dunensis^ 100s. |)roeodem. 
■ Deriensis> 100s. pro eodenu 
Superior et prepositi de Galwey^ £10^ quia non re- 
tprnant breve domini regis ad parliamentum predictum. 

" Superior et prepositi de Athenry^ £10. pro eodem/' 



ft 



1431. — A parliament was held in the 10th year of 
Henry VI. a roll of the proceedings of which is in the 
rolls office^ containing seven acts^ not one of which is 
printed in the aiUhorised edition of the statutes. 

1435 — In the 14th year of Henry VI. Sir Thomas 
Stanley being lord lieutenant, the privy council wrote a 
letter by him, who went over with another representation 
of the state of the country, to the king from the parlia- 
ment, which depicts strongly, and in forcible language, 

• This letter is placed on the toll after the statement of (j^rievances, 
although intended to introduce the messengers to the king. 
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the melascholy state of affairs : tlie l^tttt and the tepte^ 
sentation are both enrolled on th^ Cldse RoU of Irelahcl^ 
and are as follows :*- 

^^LHern Mftsa ke^. 
'' Most soVehtyh sdfd grations lorde^ we rieeomannde as 
tinto youre hye lordesUp^ as lowely as we caii Xfr mdy ; 
and^ gracious lorde^ plese it iinto y(mt Iijre lordeiship to 
tidte that youre trewe k^gbt^ T&onias Stiialey^ youre 
iietiteftant Iiei^^ iidrixes at tHs tytnt wolta yotire gradons 
presence^ for diverse noiable ihatteflr (bttt toticb^ tks 
estate of youre lande het^^ mi fo pibrsue unto youre 
grace for the paiement that is due unto bym for tbe k^yng 
of the sarne^ and to bave Aodbe hf<^ it pteke to yijure bye 
lordesbip to malce (Ard^imaiteiff b^ tbcr tfdVys of youre 
wortby couuseiU^ in ^b^ vryse he shali be ordeyhed, f(^ 
from hensforth of his paieinent dtnyng his teime to that 
ende^ that he mote be the b^t^ |tfoVeided to inxpporte his 
charge that ye have comnmimdyd Men with, a» of the 
kepyng of the saide lande. Besechyng yow of youre hye 
grade to haVe youre saide Ir^tt^ feti^ dpecially i&i&txi*' 
itiendy d unto y6tir6 Hye lorctesh^ fbr Iits gdod govematttu» 
and manfull labour that he hair don ibitnade here, 0s inhM 
amonge youre trewe peple sis \ip6t yoMe eneiityB, and 
such pourveiaunce make for his paiement, that he mowe 
the more hastily reijpiairie lirder, iii^saltfacion of yoxnre iteide 
lande fifom the daunger of yi^ure eiiebty^, and in 6nitfU% 
of youre trei^e ^le !i^ tire same, giftng tinto hym gra- 
cious and ^uthfttll audiezt<;e in all stit^ ibtiters i6 he W(A 
declare thereine, touchiiig the Estate of youre boide, to 
foresaide most soverayn, &c. 

John, ercebisshop of Ardmagh, 

Richard, ercebisshop of Dyvelyn, 
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*' Tbomas Strange^ knight^ depuiye to the dia)l«ellfliuir^ 
'and tr68orer> 

Xpofre B^i^etaie^ c^ef jiige «f tfa« Kingtft fiyncke^ 
iTaEn Bkktiiieyy tlie chief justice of t^ Oommm Pltfoe, 
*^ Jamos Cc^rimakh) ehl^f baron^ 
'* Wfllittte €h^€uhi^ secdAdarie jaati^ of the Kysges 
Bytiohe> tt^aU the fesbfiaBt of youre eoemoll in Irelandd." 






^ Thiet ben th^ arUcks of the message of Ireltmde. 

" ilr8t> that it pleate oate 60V''a%iie kfirde^ gftdkmaly 0(Ai- 
^derer how that his Isftde of Itehmd Is w<^iiogh 4e&(tnied^ 
and inhabytyd with his enimyes an^ tfi^hL, in 60 nioel^ 
that y' is not left in the nethir parties of the countees of 
Dyrelyn^ Mith> Loui^^ Sad Itildai'ey that yoynyii t^gadyr^ 
imte of the stthjeetioi^ of the saide t^ieiftyea and mbehty 
searisly xxx miles in lengthe and tit odle In hyede itfff, ti^ 
a man may surely ride oicher go> in the beide aofBtftees^ t& 
ans werre to the kynges wHtles and to hi^^ttittUflMdeinenftii 

" Also, the cdontee «f t;iitl]»rii^1i> i± the sKttOi i^m 
.partie of tJie citee of Dyrdyh, within this itjOtf&te^mA 
^m tif ^e keytte of the saide lander tifiydwaff h«tweeiie 
&e saide citee and the out parties,l9tat is fb sayi tk^ cfOHilk 
tees of Kilkc^any fitod Tipc^e ; inld the {^^ 
dtdl, also isinhlil^t^ witk enemyes ^d i^belt/8at«"titEfr 
castels of Catheifagh and ^Ufa^h; and wil^ thSsf lit yei^ 
y' were in the saide countee of Cathirlagh, cxlviii castelx 
and pyles defensftie, well vontyd, batajrUod, and kiha- 
bityd, that now ben idestrnM ahd ttikdet the ^snbjeetlott of 
the saide enemyes. 



€C 



Also the cotmtees of Kilk^ny, Weisford, Waterrt^d, 
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Gork> Limerick^ Tiperarie^ and Kery^ in the oud' parties 
of the said lande> ben so destrued and oppressed with ene- 
myes and rebejx, that the fewe leige pepull dwellyn in 
thamn ben not sufficiaunt to vitaill the citees of Water- 
ford^ Cork^ and Limeryk^ the wich ben sette upon the see 
ooste^ neth' the walled towns oi the said conntees, yat is to 
say Kilkenny^ Boese^ Weysford^ Kynsale> Yoghill^ Clon^ 
mell^ Kilmahallok> Thomastown^ Carryk^ Fithard^ Cashell^ 
and many other^ wherthrugh the said coontees and walled 
townes ben in the poynt to be en^aymed^ and namely> the 
dtee of Waterford^ to likelye desolaoioA of th«m in shorte 
tyme^ that Crod defend* 

.<^' Also the most cause of destruction of the saide oaf 
most parties and counties is^ because {hat the xxx yere the 
lieutenantz of the saide lande^ and other govemours of 
the same for the time beying, come nat ther^ but it were 
£m a sedan jomraay or an hostyng ; nor have made no re* 
sidence among the people ther^ to pynyshe the rebels by 
Ae kynges lawes j land also anor^ cause is^ that the kyngs 
oourtes^ p»rl^nentz^ and ^te oonseilleSy have not been 
holden there this xxx yere^ save ooa parlement x yere ^ 
at tkB town of Kilkenny^ notwithstanding that the leige 
peple have payed yidre -subsides and other grauntz duely^ 
asihay oue to don, to the lieutenantz^ and other govemours 
of this said lande yat have ben for the tyme. 

. '' Also the province of Ardmagh^ that is in the north 
partie of this saide lande, oomprehending v countees, and 
the province of Twme, in the north weste partie of the 
same lande, comprehending also v countees, ben enhabyted 
yritik enemyes and rebels, and yerely tributaries unto 
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Ihaym^ and under theyr subjection ; saving the castles of 
Craffergus and Ardglasse^ and some of the oountee of 
Loueth^ in the province of Ardmagh^ and the walled 
townes of Galvy and Athenry^ in the province of Twme ; 
and were not holly visityd by lieutenaintz> ne non of 
governors of the said lande this xl yere^ but it were £of 
acteyng, hosteyng, or a sodan journey. 

'f Also there as diverse writtes passe oute of ye esohequer 
of the said lande^ for to compelle the kynges tenaunts^ 
holdyngof hymn londes and tenements in chiefs by knyghtes 
Bervice^ for to do yayre homage in the said eschequer^ and 
that on thayre apparaunoe is noman having power to receyve 
it^ but thay ben chiffged to go info England to the kysges 
owen persone^ to do tiuiyre hbmage y'; and inasnmdi 
as the said tenants ben piit^ever more to so grete dis^ 
tresse aad eosteny^ixi resisten^Df the malice of the kynges 
enemyes and relbeb^ that tkajr mowe not so do withoute 
destruction of thayre loodes^ by the said enimyes and re- 
bels^ in thayre absence ; and theie tee be putte to gi^te 
lynea yerdy at the saade eiachequer^ ' for y' respite of 
thayrei said kaniaigMu. . That oore sowaigne loidewidde, of 
his grace* graiiate jL^ihfcwiHmt poiwc taihe lieotenaht, or 
gov*tadurof thedlU7$^ktftotetii0 time befinc^ for to take 
and redayve ever more homage oi hie'iaide tesruB^ with« 
oute more travayle or oostes^ by ye (wnriteation afaearidy 
and that withouten any fee pa3ring« 

f ' Also as the kynges enimysy that Is to say Scottes 
Bretons^ Spanyalx^ and others many^ with thajrre shippes, 
barges^ balyngers^ and of vessels diverse^ stuffyd with men 
ef warre to grete nowmbre^ and that es well in tyme of 
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pese mt^ warre^ come yerdiy upon the see by y® costes of 
tke saSde lande^ and also by the oostes of Wales, Chestre, 
Lancastre, and tafce mevchaunts and otiier leige peple 
dnr'ae of irelaade> Walesa and Knglnnde, that comttkaad 
goth betlrona mdt thayre ahipf^esy^ merchandiaes and oflnr 
fades, to passs^'nge.nowmbyt, witbootathayre rawnsome; 
in grete hyndryng bxiA likely nndoyng of the aaide lande> 
and of the oountrayes furesaide ; upon les that yere be tq- 
medie ofdeyned there ttpaa saerely, y^ft plese onxtt said 
acnr'aigiMi lorde to ordeyne by the aviae of bia wiaeooiiaaeSt 
y^ y^ admirall of £ng]ande>aikd bb d^utees, bare specially 
In oommfmdement to idsite yerely, and namdy in the aomyr 
^eafn^'iba ae by y* coatea of the saide lande, andjof the 
partiea aAroaalde!, m mthstandyxig of the laaliee of the 
iSaJAamnimyes^ afld salvacion of bis ttewe p^le> ant that 
«t ye saide lande^«vemun«, be oovered both by see and 
by hade, .under* the sam6 peea^. and trewea by tspeckit 
matda, lilse^as therokdme of Englanda is. 

'^ Abo that it plieaae otur aaide se^^aigne lorde gi»> 
idonaly and tendlrly t» oonaider the mischiefs and maters 
^(ffesaide, y* mch ben emynent to caase haaty destmcioa 
of the aaddelande; andthat xtidese hym^.af bia hie gtaoe, 
to iprannt lio0fk» tky hia pfifde h^^ that 1&ay> .^ 
pIciBan^ of liym> mo^ desire faia prcfienoe at tiiis tyxne 
-ihto bifi saidialandei the which wold beprindlpaU remedie 
of all the myschiefs and ttiat^rs,]|boi:jesaid^ Hftd aov^algpas 
comforte of his peple> and fynale rebuke of thayre eni- 
myesy that God gtau&te bam that to ae bi buste. And, in 
case that it be not ikying to bi$ hie loiiddiip to €(Wie 
hidyr aa yet, and fdao, faraKmocb, as Shaikh. b«n e|te l»ym^ 
oompleyned unto: by m at^d his wtirtbiU^ cows^illj (tf idiv'se. 
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eKtiraQns and aon .paij^ments^ 4«a to the Ui^ pcq^l^ hefet, 
by lieutenants and other gov'nours of the itaone jfyadb^tfer 
this^ by the wich the same lande is gretely fallen in de« 
^y9^, tiiat it pldse onre said fmvi'nigafi hni)$ ^ JUi gtaoe 
hiereapoQ^ to oide/ne aome ^praoiotta aiid ksi^ti^ ip^hmH^j 
and also to oomlkwodB the li«ttt0iia»1b 1h9>% now ie^ i^ ^bo^ 
.paire in haste* with aufioeanoe of gode m^i mw, «nd tjkalk 
Mse that the said hxAd be dv^ly kepipyd .a»4 igi^'^nyfl 
doring his terme ; other eke «omo other ffse^ ht^^ :^ 
kyngefs blode^ and auob as the peple woU ^dv^df md b^ 
afard o& with sitffioeaunce ^lao of gode l^d^nen^iiAWf}! 
wise tbat he titot shall oovie 90W be ^Bior^^ pgvfroiiae 
to pay the peple^ holde hia rel^e^ue^ avd do ^ue-^^iactttion 
of lawe> and punishe rebellion and other trespass at all 
times like as the case ad^ea; m^ tbat he have iBpe#44i in 
cowmawndeaoenlifii^lely and4uely4;o obs^we th^;aiijd 
that the saide li^itenimt^^ or anj other gwr^por oom^ig, 
fynde suffioeaat 4isrot^ ilo owre asdde soi^aigw^ hvrde to 
kepe hia retenue hene continuely during Ua terane^ and 
also to perfonne the ar^cles forsaiideiy and to 'be 'here ^befpi^ 
the begynyng of this somyr> or else the saide lande is like 
to be fjmaly deatmed." 

149d-40.— In the 18th year of Heqry VI. aparliajgiQi^t 
was held in Dublin> before Richard^ archbishop of Dublin^ 
the Wd ju«^i^£^. The roll of prooeedings «f witich^ is 
in tfie roUa 4^ce, and oontaks el^evan latatilt^s^ fipr'^f 
whidh.are prutted m the ailthorised editiov* 

. I44<^7*— ^ohn Taibat^ ^sal of Shrei>R9burj> yif^ ap- 
pointed lord lieutenant of Ireland^ and held a parliament 
at Tiioij on Friday after the ieaat of )the %iphany ^ fthis 
year^ 25 Henry VI. a roll of the proceedings whereof^ is 
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in the rolls office^ containing thirtj-foor statutes^ ten of 
whidb are printed. 

1448.-— Richard Plantagenet^ doke of Tork^ fether of 
king Edward the Fourth, was made l<Nrd lieutenant for 
ten years^ and held a parliament at Drogheda, on Friday 
before the feast of St. Luke, 28 Henry VL The roll of 
the prooeedpgs whereof is also extant, and contains thirty- 
nine fliASy four only of which are printed. Chapter seven 
enacts, that no hrd of parliamefit shall be a sheriff, and 
if elected, he shall be discharged. Another parliament 
was held at Drogheda in this year, on Friday before the 
feast of St. Mark the evangelist. 

1449.-— The roll containing the proceedings of the par- 
liament of this year is extant, and ooatains thirty-nine 
statutes, seven of which are printed. Chapter four is an 
act resuming all grants of lands and offices made in Ireland 
from a given period, and chapter 21, is an act for the incor- 
poration of a town, called Mulso's-court, in Fercolyn. 

I450.r-A parliament was held in this year, of which the 
roll is in the rolls office, and contsdns twenty acts^ not one 
of which is printed. 

1453.— A parliament was held in this year, before Sir 
Edward Fitz-Eustace, knt. deputy to Richard, duke of 
York, earl of Ulster, and lord of Meath, lord lieutenant, 
of which three statutes are printed in the authorised edi-r 
tion, but the roll of its proceedings is not in the rolls office. 

1454.«— Thomas Fitzmaurice, earl of Kildare, deputy 
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to Richard^ duke of York^ lord lieutenant^ held a great 
council at Dublin^ on Friday before the feast of St. George« 
this year^ the roll of the proceedings of which contains 
twenty-three statutes, four of which are printed in the 
authorised editions of the statutes, and have been consi- 
dered lawful statutes, although made in a great council. 

1455.— A parliament was held this year in Dabiin, be- 
fore the earl of Kildare, on Friday before the feaii:of St. 
Luke the evangelist, the roll of its proceedings contains 
thirty-eight acts, none of which are printed in the au« 
thorised edition. 

1456.— A parliament was held at Naas, before the earl 
of Kildare, on Friday after the feast of All Saints :J|his 
year, the roll of llie proceedings of which contains thirty- 
one acts, three of which have been printed. 

1457. — The earl of Kildare, held a parliament in Dub- 
lin this year, on Friday after the feast of the Purification, 
the roll of the proceedings of which, contains thirty-five 
acts, only two of which have been printed, and the fol- 
lowing year the earl held another parliament in Dublin, 
on Friday after the feast of St. Blaise the martyr, (3 Feb.) 
the roll whereof contains twenty-six acts, only one of 
which is printed. 

1459.— The duke of York, the lord lieutenant, held a 
parliament at Drogheda, on Friday after the feast of St. 
Blaise, and four sessions during the year. The roll of the 
proceedings whereof, contains sixty-three acts, of which 
only one is printed. 
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A dispmte arose at l^e great coimcU of t)ie 29lh of 
Henry V]. between Robert Preston> V>rd of Qermanstown^ 
and David Fiemng, lord of Slajie, fur prec^fknce^ whieb 
continued to^^his peried, wben tibe lord of jQarmanstown 
^eaented a petition to parliacaenf^ 6^t4az\g fortb the dr- 
cuinstances <^ bia ^aaei recited in cbaptar 3Q of tbe acts 
pf this parliament^ wbicb was enacted to settle tbe point 
in dispjtte. flie following isa translfiliott lof tbdt st^ute :«r 

•4 

^'Item-w-At the fliipplioation4>f Bobect PreBton, cfaivaler^ 
-bird of OormaaatMvn. That whereas he and bis anoestors 
in tbe time of Richard> late king of Exq^land^ had been 
Iprds of Gormanstown^ and barons of the parliament of 
tks imd iandj and had theur places in the {la^Uameiits and 
fpiit councils -held in i;heaame> with the iprecedenoe apr 
pertatnnig to the same^ «ilMMre jaajr ))aMi of Slan^ until 
tbe time of thereat oooncily held iiil.IJMUin on- iPfiday^ 
next before tbe feast of St. Andrew^ tbe apostle^ in tbe 
-29tb year of the reign of long Heniy .VI. befere James 
Botiller^ late earl <^ Ormonde deputy to the high and 
puissant prince Richard^ duke of Yodc, than lieatenant of 
•the land of IrdUind ; and the.said earl> meaning unkindly 
the ^honour and rebukie of the said loaA Robert^ ioom- 
manded bim^ with haughtiness and without Jawsful deli- 
beration^ under great pains and penalties^ ai^d under peri- 
lous and evil threats^ to take bis place and seat in the said 
council^ below Christopher, then baron of Slancy without 
any examination or investigation of the demand and title 
which tbe said lord Robert claimed to pre^fenuBfifice bjr 
his own supplication and request, but refused to proceed 
in the inquiry and judgment, to the great injury and pre- 
judice of bis, tbe said lord Robert's title, and agwost law 
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and right. And that the said earl at that time refused to 
pay any regard or attention to any other thing but the 
unbounded execution of his said malice^ and repeatedly 
commanded the said Robert to obey his said orders^ and to 
sit in that place> in that terrible manner and form, which 
caused him> from fear and compulsion alone, to obey, he, 
however, then made protestation that he was unwilling 
to take his seat in that place, in derogation of the title 
which he had of right to sit abore the said baron, in the 
said parliaments and councils. He does not deny that he 
so sat, but says it was solely from fear of the said earl, 
and to avoid the jeopardies and inconveniences of the ex« 
ecution of his said threats. And he now prays, that not- 
withstanding that he so took his seat at that time, and 
for that cause, it may not be taken as an example or 
precedent, to the injury or prejudice of himself or his 
heirs hereafter, as if it had 4}een so enacted in the said 
council. Upon consideration of the premises, it is enacted 
and ordained in the said parliament, and by the authority 
of the same, that the said lord Robert shall have his place 
in all parliaments and great councils^ to be hereafter held 
in the said land, as his father and grandfather had here- 
tofore. And that the sitting of the said lord Robert, in 
the said council, by the said compulsive commandment of 
the said earl's ill will, against equity and justice, shall not 
be taken for a precedent, or matter of record, against 
him or his heirs hereafter." 

This act, however, did not conclude the controversy, 
for David, lord Slane, absented himself from parliament, 
and refused to take his seat, or to submit to the provision 
of the act before recited. A parliament was held in the 

G c 
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first year of king Edward the Fourth^ but the roll of its 
proceedings is so much mutilated^ that it is not l^ble> 
therefore^ the nature of its proceedings is unknown. 

In 1462^ Roland Fitz-Eustace^ lord of Portlester^ deputy 
to George, duke of Clarence^ then lord lieutenant of Ire- 
land> held a parliament at Dublin^ on Friday after the 
feast of St. Luke the evangelist^ the roll of which is 
extant> though not perfect^ containing eighteen acts> only 
one of which has been printed. In this parliament the earl 
of Ormond was attainted^ and Sir Robert Preston^ lord of 
Gormanstown^ again brought his case forward^ when 
witnesses^ viz. *^ divers persons of honour in that land, 
whose names are affixed to the bill^ which was brought 
into parliament^" were examined as to the fact of his 
precedence above lord Slane^ and on their testimony it 
was enacted^ that the saidTdord of Gormanstown^ and his 
heirs, as lord of Kells in Ossorjf, should have precedence 
of the lord of Slane and his heirs, in all future parlia- 
ments and great councils. 

The following is a translation of the act> so passed to 
settle this question of precedence ; it is a singular and 
unique document^ showing the anxiety and care with which 
the peers of Ireland contended for^ and preserved their 
privileges in ancient times : — 

*^Item — At the supplication of Robert Preston, cbivaler, 
lord of Gormanstown, whereas, in a parliament held lately 
at Drogheda, and afterwards adjourned to Dublin, and 
there finished, before the most high and puissant prince 
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Richardj duke of York^ then being lieutenant of Ireland, 
on Friday next after the feast of St. Blaise, the bishop, in 
the 38th year of the reign of Henry the Sixth, late 
king of England, at the supplication of the said lord 
Robert, it was ordained, by the authority of the said par- 
liament, that he and his heirs should have and enjoy such 
place and sitting in parliaments and great councils, as his 
father and grandfather had and enjoyed. And because it 
is well known to divers persons of honour in this land, 
whose names are contained in a schedule, annexed to the 
bill brought into the said parliament, and hereinafter 
written, that Christopher Preston, chivaler, ^Either of the 
said lord Robert, sat in parliaments and great councils 
above lord Christopher Fleming, baron of Slane, and that 
lord Robert Prestcm, great grandfather of the said Robert^ 
sat above lord Simon Fleming, at that time baron of Slane, 
and that lord David Fleming, chivaler, now baron of Slane, 
had absented himself from parliaments and great coun- 
cils, with the intent that the aforesaid persons who could 
come and prove the seat of their ancestors, should die 
before the matter aforesaid was duly examined, according 
to the tenor of the aforesaid act. Upon consideration of 
the premises, the persons aforesaid having been ex^ 
amined, and the alkgatums cf the bill being found by 
their examination to be true^ it is ordained, established, 
and adjudged, by the authority of the said parliament, that 
the said lord Robert and his heirs, as lord of KeUs in Os» 
sor^y should have their places in parliament and grand 
councils and sit above David Fleming, now baron of Slane 
and his heirs, and all other barons of Slane, who shall be 
hereafter." 
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8CHBDULB OF W1TNB88BS. 

" Sir Thomas Bathe, chivaler> lord of Louth> 

'^ Thomas Plunket^ chivaler^ 

*' Christopher Plunket, chivaler, 

'' Robert Dovedale^ chivaler> 

'^ Nicholas Strangways, esquire, 

'* John Gapron, 

" Nicholas Heredeman^ esquire and many others." 

This lordship of Kelts in Ossor^ was a titl^ in fee, ac« 
quired by Robert Preston, the great grandfather^ men- 
tioned in the foregoing act of parliament, by marriage 
with Margaret, daughter of Walter Birmingham^ lord qf 
Kells in Ossorjf, and sister and heiress of his son Walter 
Birmingham, lord of Kells, who died without issue, who 
was mother of Christopher Preston, lord of Kells, and 
grandmother of Christopher Preston, lord of Kells, father 
of Robert, the petitioner^ who, in her right, became lord 
of Kells in Ossory, 

This title could not have reference to the tenure of the 
manor of Kells, which having escheated to the crown by 
forfeiture, had been granted to the said Walter de Ber- 
mingham for lifSj and after his death to James, earl of 
Ormond, for life also, nor was it in the possession of the 
Prestons, at the passing of the act of Edward IV. there- 
fore^ it must have been a mere personal dignity, originating 
in the summons and sitting in parliament of Walter de 
Birmingham, by that title, in the reign of Edward the 
Third, 

The escheator's account on the great roll of the Pipe of 
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Ireland^ of the d5th year of king Edward the Third, 
proves the marriage of Robert Preston, with Margaret, 
sister and heir of Walter de Birmingham, and a patent of 
the 25th of Edward the Third, proves the grant of the 
manor of Kells to Walter de Birmingham, knt. for life, 
and after his death, to James earl of Ormond. 

The annexed pedigree shews the descent of the peerage 
of Kells, horn, the Birminghams to the Prestons. It 
may also be observed, that Sir Robert Preston, knt. lord 
chief justice of the court of Common Pleas, was the first 
lord of Gk)rmanstown, having purchased the manor of 
Gormanstown from Sir Ahnaric de St. Amand, in the year 
1363. He was an Englishman, and the first of his family: 
who settled in Ireland, was often summoned to parliaments 
and great councils, as a privy councillor, and afterwardii, 
after his marriage, as a peer. 

This evidence clearly negatives the alleged antiquity of 
the palatine barony of Slane, as apeerage^ and shows that 
Baldwin le Fleming, who was summoned to parliament 
3 Edward II. never took his seat, and that Simon le 
Fleming was really the first lord of parliament of the 
family of Fleming, or he would not have been puisne to 
Walter de Birmingham, lord of Kells. 
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James de Birminghatn= 

Peter de Birmingham^ lord of Thetmoy—Ela de Oding- 
or Monasteroris^ in Kildare. I sells. 

John de Birmingham^ eldest William de Birmingham^= 

son and heir^ created earl of third 8on> attainted and 

Louth by Edward II. left three executed, 
daughters his coheirs. 



Walter de Birmingham^ restored^=: Elizabeth Multon^ 



had a grant of the manor of Kells in 
Ossory for life; summoned to parlia- 
ment as lord of Kelts, lord lieutenant of 
Ireland. Died 29th July^ 1350. 



daughter and coheir 
of John^ lord Egre- 
mont; relict of Robert 
de Haverington. 



Walter de Binning- Sir Robert de Preston,= Margaret, 



ham^ lord of Kells^ only lord of Gormanstown 
son and heir; died with- in Meath^ lord chief 
out issue. justice of the common 

pleas. 



only daugh- 
ter, heir to 
her brother. 



Christopher Preston, lord of Gormanstown in right of his= 
father, and of Kells Jure matris. Sat in Parliament. j 

Christopher Preston, lord of Kells and Grormanstown== 
Robert Preston, lord of Kells and Gormanstown, 2 Edw. IV. 



The peerage of Gormanstown wad puisne, but that 
of Kells was senior, to Slane, and, tker^re, the parlia- 
ment decreed the precedence to Preston, as lord of Kells, 
which he inherited as heir general to his mother, both, 
consequently, were titles in fee descendible to heirs ge- 
neral. 

David, lord Slane, was himself a peer by a recent sum- 
mons, not being heir general of his great grandfather, who 
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was the first that sat in parliament, for his half brother 
John, left a son^ who died with6ut issue, and two daugh- 
ters, who became coheirs of their brothers, between whom 
the original title went into abeyance. But David, lord 
Slane, being related to the duke of York, and to king 
Edward IV. through the Genevills, had the old precedence 
allowed him. 

1463. — A parliament was summoned to meet at Wex- 
ford, on Friday after the feast of St. Martin, the bishop, 
3 Edward IV. 1463, before Thomas, earl of Desmond, 
deputy to George, duke of Clarence, lord lieutenant, where 
it met, and adjourned to Waterford, and met there on the 
Thursday following, and continued till the Monday after, 
when it adjourned to Saturday, the feast of St. Edmund 
the king, at Naas, and afterwards to Dublin, on Monday 
after the feast of St. David the bishop, where its sittings 
ended the Saturday following. The roll of the proceed- 
ings of this parliament is extant, and contains one hun* 
dred and nine statutes. Chapter four, is an enactment of 
the privilege of parliament, " That every member, as well 
lords, proxies, and commons, be discharged, and quit of 
all manner of actions, had, or moved against them, or any 
of them, during forty days before and forty days after 
every parliament, and this to endure for ever." There 
are but three of the acts printed in the authorised edition 
of the statutes. The greater proportion of the unprinted 
acts are private, conferring livery or rectifying mistakes^ 
or informalities in suihg out livery, granting wardships, or 
other matters concerning estates. 

1465. — Thomas, earl of Desmond, lord deputy, held a 
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parliament at Trim^ on Wednesday after the feast of St. 
Lawrence in this year. The roll of the enactments is in 
the rolls office^ and contains seventy-seven statutes^ enacted 
in three sessions^ of which but six are printed. 

1467.— John, earl of Worcester, lord deputy to George, 
duke of Clarence, held a parliament at Dublin, which.>was 
divers times prorogued ; the roll of its proceedings is in 
the rolls office, and contains eighty-four statutes of six 
sessions, four of which are printed in the authorised edi- 
tion. Among the unprinted public acts is an act of re- 
sumption of the grants of land made during the reign of 
Henry the Sixth ; and another authorising the lord lieu- 
tenant to appoint a seneschal to the palatine liberty of 
Meath, which had merged in the crown by inheritance. 
The others are private acts correcting errors in livery, &c« 

1467. — ^A parliament was held at Drogheda, on Monday 
after the feast of St. Michael, its enactments are enrolled 
on the preceding roll, only two of its statutes are printed. 
Among the unprinted statutes is one enacting, that the 
palatine liberty of Meath should continue, notwithstand- 
ing it had merged in the crown. 

1469. — ^A parliament was held in this year ; the roll of 
its proceedings is extant, but none of the statutes thereon 
have been printed. 

1471. — Thomas, earl of Kildare, deputy to George, 
duke of Clarence, lord lieutenant, held a parliament which 
met at Naas, on Friday after the feast of St. Andrew, and 
W98 afterwards prorogued to Dublin. The roll of its sta- 
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tutesare extant, and contains ninety-one enactments^ three 
of which are printed. 

1 474. — A roll of the statutes of a parliament held in this 
year^ is in the rolls office^ and contains twenty-four acts^ 
none of which have been printed. 

1475. — William, bishop of Meath, deputy to George, 
duke of Clarence, lord lieutenant of Ireland, held a par- 
liament at Dublin, on Friday after the feast of St. Mar- 
garet, the virgin, a roll of the statutes whereof is in the 
rolls office, and contain ninety-two acts, of which but one 
is printed. 

1477- — A roll of the statutes enacted in the parliament 
of this year is extant, containing fifty-five acts, of which 
none have been printed. 

Gerald, earl of Kildare, lord justiciary of Ireland, 
held a parliament at Naas, on Friday before the feast 
of St. Petronilla, the virgin, which was prorogued and 
adjourned various times. Three rolls of the statutes 
whereof are extant, containing forty-seven enactments, 
two of which only are printed. Chapter five, is an act 
repealing and annulling certain statutes of former parlia- 
ments, the precise terms of which were not known, which 
ordained, ^^ That no manner of man should be admitted as 
proxy into any parliament for any clergy, if he were not 
beneficed within the diocess, nor knight for a county, 
if he were not dwelling within the said county, and might 
dispend forty shillings within the said county yearly, <» 
citizen for a city, nor burgess for a town, unless he were 

Dd 
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dwelling in the said city or borough/' This statute enacts 
that the statutes hereafter made in parliament shall be 
good and valid^ although the proxies^ or representatives^ be 
not so qualified. 

1479. — There is in the rolls office a roll of sixteen sta- 
tutes, enacted in the 19th of Edward IV. 

1480.-^Gerald, earl of Kildare, deputy to Richard, 
duke of York, lord lieutenant, held a parliament at Dub- 
lin, on Monday, next after the feast of the translation of 
St. Thomas the martyr, the roll of the proceeding of 
which contains sixty statutes, only one of which, laying a 
duty on hawks exported, is printed. 

There is a roll endorsed as of the 21st of Edward IV. 
in the rolls office, but it is a matter of doubt, if it be of 
that year ; it contains an act of resumption. 

The following letter from king Richard the Third, settles 
the period of the commencement of his reign, it is enrolled 
on the memorandum roll of the exchequer of Ireland : — 

*' Richard, by the grace of GK>d, king of England and 
of Ffrance, and lord of Ireland, to all oure subgietts and 
liegemen within oure land of Ireland, hering or seing these 
oure letters, greting. Fforasmuch as we are enfourmed 
that there is grete doubte and ambiguyte amoung you for 
the certaine day of the comensing of our ragne. We sig- 
nifie unto you for the trouthe that, by the grace and suf- 
feraunce of oure blessed criatour, we entred into oure 
just title, taking upon us oure dignitie royall and suppreme 
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governauDce of this oure royms of England, the xxvi day 
of Juyn, the yere of our Lord m,cccc,lxxxiii. and after 
that we woU that ye doo make all writing and records 
among you. Yeven, under signet, at our castell of 
Notingham, the xiith day of Octobre, the second yere of 
our reigne." 

There are none of the statutes of Richard the Third 
printed, but there are two rolls of statutes of the par- 
liaments of his first and second years in the Rolls Office, 
that of the first year containing twenty-seven acts, that 
of the second seventeen. In the second year the act 
passed, in which the statute of Henry Fitz Empress is 
recited.* 

Earls of Kildare, were lord deputies during this and the 
preceding reign, and exercised the royal power according 
to their will, summoning parliaments which enacted laws 
of a very singular and extraordinary character ; among 
others an act was passed that the corporation and men of 
the town of Ross, might reprize themselves against rob' 
bersy in other words, might rob the innocent to in- 
demnify themselves for having been previously plundered. 
Similar acts were passed for the citizens of Dublin, who 
were thereby authorized to reprize themselves by seizing 
the persons and goods of all English subjects what" 
ever, except certain individuals mentioned in the act, 
and English merchants then in Dublin were allowed a cer- 
tain time to remove themselves and their property from 
Ireland. 

* See page 299. 
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As these acts are curiosities, and so clearly demon- 
strated the necessity for the enactment of Poyning's 
statute, which, without such an explanation, is scarcdy to 
be credited, translations are annexed. 

Among the statutes passed in the parliament, held at 
Naas, on Friday, after the feast of St Andrew the apostle, 
before Thomas Fitzmaurice, earl of Kildare, lord deputy 
to George, duke of Clarence, &c* &c. in the 12th year 
of king Edward the Second, A. D. 1473, is the follow- 
ing, cap. 47 : 

" Prayen the Commons — Whereas, the merchants of 
the city of Dublin, as well as those of Drogheda, have 
for time beyond memory gone to the noble realm of 
England, to practice their merchandize, remaining there 
buying and selling, and were reputed and considered 
Englishmen, and faithful liegemen of the king, and had 
liberty to go and return at their will. Btft that lately 
certain merchants of the same, who were waiting at 
Chester, and other places in England, with th^ wares 
and merchandize, were arrested and taken and remain in 
custody, without reasonable cause, to their great eosts and 
loss unless they be graciously redressed. Whereupon 
the premises tenderly considered^ U is encustedy ordained^ 
and established by authority of parliament, thai it shall he 
lav^vl for the friends of every person going inltQ Eng^ 
land, and returning out of the samef vAo is eerresied or 
taken, or shall hereafter be arreted or -kept cU Chester 
aforesaid, or at any other place in England, for any fault 
or misdeed committed in fact, or surmised to be committed^ 
by any other person of this land, of whatsoever estate and 
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condition he be, to take any merchant or person of the said 
realm, that to them shall seem best, beings taithin the said 
city or totvn, or in any other place within the said land, and 
them to retain until the merchant or person of the said 
city, town, or place, or any of them so arrested, kept, 
or taken, be absolutely delivered to their liberty and will* 
Provided that the merchants of England who are now in 
this land, shall have time of respite to withdraw themselves 
and their goods, that is to say, between this and the feast of 
the apostles, Philp and James, next ensuing** 

The following act is not to be found on the Rolb of 
Parliament, but an exemplification under the Great Seal 
of Ireland, and teste of Gerald, earl of Kildare, deputy 
to Jasper, earl of Pembroke, lord lieutenant, is entered 
in the " Domesday Book of Dyvelyn Cytye** A record in 
the possession of the Corporation of Dublin, dated 5th 
June, 2 Hen. VII. in these words : 

" Henry the Seventh, &c. king of England and lord of 
Ireland, &c. to all, &c. greeting. We have inspected a 
certain act of our parliament, held at Dublin on Friday 
next, after the feast of St. Katharine the virgin, last past, 
before Gerald, earl of Kildare, deputy to our dearly be- 
loved uncle, Jasper, earl of Pembroke, our lieutenant of 
our land of Ireland, which act being in the French lan- 
guage, we have caused to be translated (into Latin). 

** Item.— At the humble supplication of the mayor and 
all the ''king's inhabitants of Dublin, whereas the . said 
mayor, citizens and inhabitants, carry on great merchan- 
dize and trade in the kingdom of England, and beyond 
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the said kingdom, from the land of Ireland, to the great 
benefit and advantage of the same, and so it is that the 
said mayor, citizens and inhabitants, have been often 
robbed and despoiled of their goods against all law and 
conscience, as well lately John Odeinport, Robert de 
Irlandy TTiomas de Ebesy and WilUam de Hihom of Li- 
verpool, in the county of Lancaster, went with force and 
arms to Wirrall, in the said kingdom, and there robbed 
and spoiled Robert Lawless of Dublin, merchant, of his 
goods to the value of one hundred marks, and Reginald 
Talbot, of goods to the value of forty pounds. And also 
the people of Yorkshire, took from Richard BruyUy John 
Clerky and the Baron of Shryne^ goods to the value of 
forty pounds. Also Leo Hoknall^ of WirraUy in the county 
of Chester, with divers others of the said counties of 
Lancaster and Cheshire, robbed and despoiled William 
Brotony Patrich Mele, John Pelet, Robert Forstery and 
divers others of the citizens and inhabitants of the said 
city of their goods and merchandize to the value of 
twenty pounds, and threatened to kill them, calling them 
false herlottes and Ireshe knaves, to their great [injury and 
damage, and extreme annihilation and debilitation of the 
said mayor, and divers of the said citizens and inhabitants, 
and all others in future, unless that immediate, direct, 
and due remedy be quickly had in this behalf. Upon 
consideration of the premises, and also that the said 
Robert Lawless took proceedings to prosecute, accord- 
ing to due form of law, the said malefactors, and could 
obtain no remedy, upon which he laboured for a remedy 
from the king's good and royal favour, praying that he 
would command that the nobles on the coasts should dis- 
train the robbers, and make full restitution to the said 
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Robert of his goods as before recited, to whicli they were 
disobedient, and restored nothing to the said Robert. 

" Therefore be it enacted, and established by the au- 
thority of the said parliament, that from the feast of St. 
John the baptist next ensuing, it shall he lawful to the said 
mayoTj citizens and inhabitants^ and every of them^ to aJt' 
tachy and arrest any person or persons of the said kingdom 
of England, and all places in obedience to the royal ati- 
thority thereof, as tvell for the future as the past, for any 
offences committed, or hereafter to be committed, and lihe^ 
wise to arrest their bodies and goods wherever they be able 
to find them, as tvell vnthin franchises as toithoui, and 
them to keep under the said arrest until the said mayor, ci" 
tizens and inhabitants, and every of them have and receive 
full restitution of their goods, and compensation for their 
losses. And if any person or persons, whatsoever be their 
state or condition, shall help, support, maintain, or colour, 
any person or goods of the said kingdom, by which the 
said mayor, citizens, or inhabitants of any of them shall, 
or may be injured against the meaning of this act or or- 
dinance, so that they cannot, or shall not be able to draw 
benefit from the same, they shall forfeit two hundred 
pounds, one-half to the king and the other to the said 
mayor, citizens, and inhabitants, who shall be so injured 
and aggrieved, because that no protection or safeguard 
shall be held valid to any person against this act or ordi- 
nance. Provided always nevertheless, that this act or 
ordinance shall not extend, or be prejudicial, to John Vale 
of Coventre, merchant^ John Gale of Wakefield, merchaniy 
Thomas Hoggeson of the same, merchant, John Flacher of 
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Manchester f merchanif nor to Richard Betwuk^ junior ^ cf 
the samcj nor to their factors, attomies, goods, chatties, 
or warehouses, &c. or any of them for any offence before 
this time committed.** 

We have, therefore, at the request of the said mayor, 
&c. exemplified this act or ordinance under our Great 
Seal, &c. Witness our aforesaid deputy at Dublin. 5th 
Jan. in the second year of our reign. 

These, and other acts of a similar nature and tendency, 
which went effectually to destroy the royal authority in 
Ireland, led to the sending over Sir Edward Poynings as 
lord-deputy, by Henry the Seventh, and the passing of 
the. act afterwards known by the name of Poyning^s laWf 
by which the parliament and government of Ireland were 
deprived of the power of originating any act, or bringing 
in any bill into either house of parliament, until the mea- 
sure had received the assent of the king in council in 
England, which continued to be the law of Ireland until 
the year 1783. 

The before-mentioned statutes which made it lawful for 
one part of the king's subjects to levy war against another 
part were also repealed, and the earl of Kildare was 
shortly after attainted and executed for high treason. 

The statutes passed during the reigns of Henry the 
Sixth, Edward the Fourth and Richard the Third, con- 
tain a very complete history of the transactions of the 
English government in Ireland for that period; even 
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the courts of law; required the assistance of parliament to 
enforce their decrees and, to compel the great proprietors 
to attend their summons, or the king's writs, acts were 
passed calling, by proclamation, for the attendance of 
individuals on pain of attainder or outlawry. 

In some parts of the country the law of England was 
altogether superseded, and the civil code substituted in 
its stead, and that law was administered by the mayor of 
Gal way, in the name of Gody so completely had the 
English power been enfeebled or set aside. 

In the 17th year of king Edward the Fourth, A. D. ' 
1478, Jermyn Lynch, Goldsmith, complained to parliament 
that he had been sued by Walter White of Limerick, mer- 
chant, and Garrett Lewes, "before the sovereign and 
portrieves of Gal way, by the civil law, and that on judg- 
ment they got possession of his premises in the town of 
Galway," whereupon, as there is no sheriff in the counties 
of Limerick or Connaught, nor any lettered man by 
which the law could be duly executed, William, son of 
Saunders Lynch, sovereign of Galway, John French, 
John Fitzwilliam Blake, and Thomas Blake of Galway, 
merchants, who had proceeded according to the imperial 
or civil law, and not according to the law of England, 
were by this statute required to appear in the court of 
King's Bench, with the records of their proceedings, or 
forfeit £10. for each offence. 

Henry the Seventh, however, introduced a better sys- 
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tern of administration, but the English power did not 
fully recover its stability till the reign of James the First. 
^e greater part of the Irish chieftains acknowledged no 
'superior but,the sword, and no law but their will. 



THE END. 
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